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The Petitioners pleaded that:

(1) *. . . it was duty of each Presiding Officer of the relevant
poliing stations to act in terms of sections 31 to 46 of L the
Actl, and to keep order in the polling station, and to make it
possible for the polling ‘agents to function freely, and to ensurs
that ballots were issued properly, and to énsure that only
parsons entitled to vote were allowed to cast votas‘;

(2] ". . . . it w3s also the duty of each Pr951d1ng Officer . . .
rthwith 1nfn"m the 2Znd Respondent Returning Officer of the
ict of *he incidents mentioned above, and it -was the duty of
nd Respcndnnt tc then inform the 1st Respondent Commissioner
gctions, . In terms of section 46A(1} of the Act. . . *;

(8} "upon recesiving such information, it was thHe duty of the 1st
Respondent tc ascertain the  truth of the 1nf0rmat1nn.v_and to
deciare the poi! at such poxllnd station void, in terms of the
same section”; C

{4) *the r“es‘ding Officers and/o“ the Znd Respondent and/or the
ist Respcndent have failed to comply with their dutles under the
said section.: Ia fact, the purpcerted ballots of all the
abovcmantloned polling stations have been taken into account in
declaring the final results"” ; and ‘ '

(58) *. . . if the poll was properly conducted . . .. the final
results for the District of Kandy would have been affected®.

The Fetitioners prayed for declarations that:

fal their "sovereign right of franchise under Article 4(e). .
has Leen denied and/or violated in respect of the conduct of the
pall at fthe aforesaidl peolling stations*, and

(bl their fundamental rights guaranteed by Articles 12(1)},
i4a(1)(a), 14(li(c) and l4(1)(g) had been denied and/or violated -

(i) by the fallure of the 1ist andsor Znd Respondents to
conduct and/or cause to be conductsd a proper poll at the
aforesaid peolling stations, and

(i1} by the failure of the 1st Respondent to declare void
the poll at those polling stations and to order a repoll;

They 38lso asked for an order directing the 15t Respondent "to
declare void the poll, and to order a repoll, Aatzthdse polling
stations, but did- not pray for compansatlon. ' T

The 3rd Respondent is the Attorney-General; the 4th to 10th
Respondents are the General Secretaries of -the political. parties
which contested the electicn; the 11ith Respondent was the Group
Leader of an independent group; and the 12th to 16th Respondents
are persons against whom specific allagatlons were made by the
Petitioners, although no relief was claimed against them.
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SECTION 46A OF THE ACT

The

note tg which refers tgo

Proceed was £
infringement of Articles

iIn respect of the

decision of ‘
interpretation‘ andmimpiementaticn'

granted gp 20.5.99 inp respect of the
12(1) ang I4(1)(a). The 1ag¢
the Senior Presiding foicer'u

25 named poliing stations.

to producs

this case tufns largely on
of section 46A, the marging|

'disturbances at polling stations?:

' 48A{1} Where due to the occiurrence of events of sych 2 nature -

(a) 1t is not possible to' commence the poll at 3 polling station st the hour
fixed for the Commencement of the poll; or

(b} the poll] at.such'poiling statien
opening of the pel] but
Closing of the poll; or

(c) any cof the ballot boxes aséigned

2

ccﬁmences at?the hour fiyed for the
caanot pe continved until the hogr fixed for the

to the polling station canngt pe

delivergd to the counting officer,

the Presiding officer T
shall

“46A(Z) (@np receipt of ap
pelling station .
uly deeng necegssary

shali forthwith inform the returning
in turn infgrp the Commissioner. -

information under subsection (1)
. the Commissioner may,
to ascertaip the tryth of ‘such

in relation to a
after making such inquiries zs he
'infarmation, by Order

Published in the Gazeties, declare the poll at such polling statign veid.

4B4{5)

independent

The returning officep shall,
0f section 51 furnished tp him by
ascertain the number 0f yotes polled

group,. z2nd the nvmber orf ;wsfereaces'secured by
- I
neminated by each such party: gr group at

from the statements UHder-subsactiun (71
all the counting cfficars, add
by each recodnized politica] party and
€3¢ candidate
adainistrative
in respect of
forthwith forward

the elsction for such

ABA(7) (3] Whers the Comaissioner is of the opinion, on receipt of a statement
under subsection (5), that the result of the glection fpr such admfnfstrative

district will

the votsgs polled,

voies which would have been pPolled, at the polling station In respect gof which

an order under subsection (2)
fresh date for taking a poll at Such polling station, »

—
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has been mads, - forthwith appoint a

[emphasis added]
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in view of "the a(pefience'dathered'iﬁ;tha cnnduqt:qf,the

f Elections to North Western Province Provincial Council®,. the 1lst
;Raspondent by letter dated 27.2.99, had asked the Sacretary to

the President to *bring to the notice of Her Excellency the
President imwmediatoly” ccrtain urgoent ‘amendments needsd. fa
uaction~46&(lr - namely, the add1t10n after paragrapn {(cl of five

U other situations:

(d) if it was nct possible to conduct the poll due to any reason

f beyond the control of the Presiding Officsr;

(¢) if one or more polling agents are chased out during the poll;

(f) non-arrival of the polling party at the polling station dus
to obstruction on the way: :

Hy

any disturbance pf the peace at the polling station makes
ssibie to take the poli; and |

,..ﬁ
o+ va
(o1
B o
'U

{hy if there iz any forcible stuffing of ballot papers.

 There was Nno response. Shoft}y thereafter, the 1lst
Resporident issued several circulars and instructions to all
Returning Officers. The folleowing are some ralevant extracts.

Circular dated 17.3.99 regarding imstructions to be issued to SPO's

* 4, SPU shouid guarantee .

{a) the freedcm of the siector to cast hlS vote in an unnlndereu manner,
(b) equality in treatment of all contestants, and

(c) prevent discrimination or privileges tg any party or group.

18. Attention is drawn to section 464 and the record of details of perscqs,
vehicles, incidents, threats on staff or age nts, damage tu or IISLSE of .any
ballot papers, damage to ballot bexes should be recorded [sicl.” ‘In such
incidents the serial numbers, number of ballct -papers lost or stuffed into
ballot boxes should be recorded. Hessades should be sent to Returning
Ufficer,_Commissic_mer-bF Elections 1=ned1ately thereafter for a determznatlcn
Fer this purpcse use Part iV.of the Journal.

38. WVith the experience of incidents taken place [sic]l at the North Vestarn
Province Provircial Council Elections, it is necessary to take precaut1onary
measures in ant1c1pa+1ng similar s1tuat1cn or any ‘other incidents. The
following steps should be taken in order to safaguard the proper management of
the Polling Station.. In the event of unauthorlsed persons in sevaral number
or in group [sicl forcibly enter into the polllng station and intimidate
polling staff and forcibly remove ballot papers and stuffing or create any
other violence or disturbances at the polling stationm, immediately SPO should
intimats police officers on duty and send [a]l message regarding th1s to R.O.
and the Senior Police Officer over the phone . . . SPO should send his JPO
[for thel purpose of sending this telephone message and . . . make a Journal
entry in this regard in Part IV of the SP0's Journal. *



Circular dated 17.3.85 reagarding "Points tg be Bmphasised at SPO0_ Class*:
_

" 10.  Section 4ba - Details of PBrsons, yehicles ‘usad, the incident and
fecurity provided, theft of ballot Papers, serial Nos. of ballot Papers lost
or stuffed intos box by force, Your fecommendation on the nnuiment of ¢y
poli. " [emphasis added throughout ]

7. [A repetition of the last sentance of (38} above.] .

Circular on "Annulment of 3 poll at 3 polling statign - section 46A":

* 1. Your kind attention is drawn to section 484 [of the Actl) under which the
I 2 poliing station can be annulled, gus te disturbances wiich could
ffect the result orf the poll. ' o

u
et

<

3. & 4. [The need to record ang report incidents was stressged. ]

8. Although a decision may at the furthest depend on the ¥ritten report of
the SPap, wiigh B2y reach you only on his return at the close of Poll, the
sther sources of informating, if properly alerted, may furnish the information
e vou much earliser, Tou are kindly fequested to ansyre that any such
information is transmitted tq e immediatesly 3= it is recgiyed by you.*

These instructions are referable tg the 1s¢ Respondent's
Powar under s2ciion 125(h) *te issus Such directigps a5 he may
daesqg nECessary te  ensure active €xgcution of the Provisions of
th i

A valuabie Procedural safeguard %35 introduced by the 13t
Respondent. The SPO's journal consisted of four Parts; Part 1,
Record of proceedings; Part I'l, Log entries and complaints: and
Part Ill, Written Cemplaints by candidates etc, and Reports and
f9ssages by SPO to RO, ARD, etc (to be maintained in triplicate).
A more detailed Part gy was substituted, consisting of 2 form
{which | will refer to as the "section 46A(2) form®J, which was
One method whereby SPO's could fulfi] their duty, under
section 46A(1), of informing th Returning Officer. Not only did
it faciiitate the orderly and systematic recording and reporting
of incidents of the kind referred to in the above Circulars, but
it alsg Provided for the SPO either +o certify that no incident
had occurred warranting the annulment of the @lection under
section 46A(2) or to Tecommend that the election be declared nuijl
and yoid op account of incidents to be Specified, Part Iy was
issued as g separate booklet in a1} three languages, in
dupiicaté; and +the instructions given tgo the SFD_were that  the
Original was to be detached ang enclosed in one envelope (marked
"2%); the duplicate (together with Parts [, 17 and 111) in
another envelope (marked "M{2)"); and both handed over tg the
Heturning Officer, :

~J
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The Ené[ish version of "the section. 46A(2) form is ‘as
follows: ¥ oE g

. SENIOR PRESIDING OFFICER'S (S.P.G'S) JOURNAL PART 1v

il

Section 464(2) of the Provincial Councils Elections-Act, No 2 of 1966
as amended by the Elections ‘(Special Frcvisfuhs!'ﬂc#. No 55 of 1958.

Disturbances at the Polling Station

From the_Presiding:Uffiéer qflthe g e polling division situated in the
'poiiing district of . . . . to the Returning Officer of . . ., | District.

¥  Poll commenced at 7.00 a.u./Pol!:boufd nbﬁ commence at the s&ﬁeduled time.
Poll commenced at . . AR 2 Reasons fogTSUCh dg!ax?are enumerated_belor.

*  Poll coatinved until’ 4,00 P.w.7Poll could ot centinue until the scheduled

‘time. Reasons for such termination at v are given below.

5-,, Ballot boxss could noé be handed over to the Beturning Officer, for the
following reasons. . ' S '

..-v.-----v'---vvv-‘-----.".-..--'-- -------------------------------

Name Désign#tipn & Identification Number
Do A ER e am) oW 1 R T TS, e aen e,
AT R—————— S R N [
03. ..................... _..-_A..-..A..&.-....--.é;-..--.--~~-.-_.
08, giee st o s 655 e o P e et B L, e eareceennae. . .
] ! hereby certify that no incident has occurred wvarranting the annulment of

the election under Section 46A(2).

A I recommend that the election at this polling station be declared null and
void under Sgction 46A(2), due to the following reasons. The incidents arse
briefly set out bolgw in the order in which they have occurred.

Ist incident

Time of bcéurréhce'. s o g,
No. of votes cast as at that time {'. o

Names/identity of the persons who are responsible for the disturbances as far
as | am aware/have learnt. ; |

# felete whichaver is inagplicable

)




Registered number/s of the vehicle/s used:

--------------- el e AU R L N B N Ry Py e

Particulars including the numbers of +

he ballot papers which were forcibly sho
stuffed into the ballot boxses. ' ele
- abec
Serial No, srevessne.ooto Serial Nu. sovvieoninnnn. .. inf
. he
_ : " ins
Yere any balliot papers brought into the polling staticn from outside, marked hf"
and stuffed into the ballot box of the polling station ? ' his
wa!
g an;
The incident/s referred to above is/are briefly indicated below. : th
an
. £o
. - pr
Injuries or any other Inconveniences to the staff: el
m3
......... i I X of
v
Damages %o or lezs of election articles etc. :
2 . i L. : 1
Heasons for the failure of the security staff for not (beingl able to prevent L
this incident as I perceive, arfs as follows: '
I certify that | reported this incident to o
the Field Assistant Returning Officer at ............
Returning Officer at ............n. (
Foiies Patrol at ...vvviviennn.s. -
and that | reported so in writing/verbally/through messengsr, ¢
0Znd incident .
03rd incident

Particulars of any

incident whsre agents of political - parties/independsnt
groups were chased away from ths polling station or wherg any person caused
harassment to them (including the time such
{In submitting these

incident occurred):
particulars regarding « agents, the name/s of the
party/parties or indepandent grcup/s represented, should be stated].

o---'-.--Q-----vo.ov‘l--u‘.tvulvvvu-----.----ln.-t-‘l.-v-'-tl.'

[Signature, name, designation and official
address of Presiding Officer] * [emphasis added]

g
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Not only was the 1st Respondent: conscious of ths
shortcomings. of the  North-Western Province Provincial ‘Council
electicns, but he was Teminded of public and judicial concern
about poszible repetitions. Upon & complaint of imminent
infringeﬁent (in réspectiof'the poll“tq'be conducted ovn 6.4.29),
he tendered ko this Court a set of the letters, circulars and
instructions issued by the Inspsctor-General of Police and
himse!f.  Nevertheiess, three ather deficiencies were brought to
hiz notice;' by Counsel and by the Court: the need for a stern
warning that swift and appropriate action would be taken against
any Police officers found to be in .intentional dereliction of
their duties, the iack of adequate provision to ensure the safety
and freedom of voters, counting agents, and, particularly,
poiiing agents, and the use of vehicles, personnel and weapons
previded by the State for political =activities connected with

plections. | This Court expressed "confidence that these three
matters will alsas be given due consideration by the Commissioner

of Elections and the Inspector-General of . Pclice.” (Edrisinha
v Dizsanayaks, SC No 265799, SCH-23.3.88]). '

The 1st and 2nd Respondents filed affidavits nearly four

months later in which they admitted certain incidents:

(1) Replying to the Petitioners' allegation that at about
1G.00 =.m. =2 meb of about 200 armed Peoples' Alliance - {"PA")
supporters stcrmed the Ratnajothi KV polling station No 15, -and
threatened the UNP polling agents, and snatched ballot papers,
and stuffed about 500 ballots in the ballot box, they stated that.
*45 baliot papers commencing from 192455-192500 and 49 ballot

papers commencing from 182601-192630 totalling %4 ballot papers

forcibly stuffed by unknown persons [at that polling station]
were identified and excluded from the count . . .Y The . SPO
mentioned thiz incident in Part I1l,:in a 'message"form, but all
three copies remained in the journal.

(2) Replying to the Petitioners' allegation that at about
1.20 p.m. -PA supporters stormed the Udupitya Muslim KV polling
station No 40 armed with pistols and a boumb, and threatened the
UNP polling agents, and snatched a parcel of ballots, and cast
them, they stated that. ¥48 ballot papers commencing from serial
No 439652-439700 forcibly 'stuffed by unknown persons [at that
polling station] were identified and excluded from the
count . . ."  The SPO recorded in the journal ' that a crowd of 30
persons came at 1.20 p.m., and that this was reported to the ARD
and the RO, but made no mention of ballot-stuffing.

10



. In respect of thess two incidents, it must be noted thaﬁ th;}f
section 46A(2) forms were not produced, and that the 1st and 2ndf}
Kespondents have not produced any document by which they woeryg §

informed of the ballot-stuffing, and the relevant serial

ballot papers,

{3) They added that "several ballot pPapers werse
counting in certain other pollingfstatiohs such as

in which incidents were reported ‘by +the
not among the 25 named by the.PetitionerSE,
neither the documents by which these incidents were Teported,
the relevant section 46A(2) forms. Further, it is difficult to
assume that they meant that those were the only other

because “such as” tends to suggest that there
incidents as well.

(4) Eeplying to the Petitioners" allegation that at
12.30 p.m. a mob of PA supporters stormed the Polwatta KV polling
station No 15 and began td stuff the ballot boxes, whereupon the
Presiding Officer ,clcsedfihe' polling station, and sealed the
ballot box, they stated that =*+the pell [at that polling stationl
%25 annulled under secticn 45A
the 1st Respondent did nct crder a repoli under section 46A({7].

(3} Heplying to the Petitioners* allegation that a mob of about
55 PA sUpporters'stbrmed ‘the [Vattegamal polling station No 34,
thrzatened the UNP polling agents, snatched ballgt papers and
stuffed about 1,000 ballots, in consequence of which a complaint
was made at the Yattegama Police station and an agent was treated
at . ths Wattegama Government hospital, they stated that no
incidents of stuffing balfcts wore reported, but that a report
was submitted to the 2nd Respondent by the SPO at 8.10_ a.m:
regarding  an incident of harassment to the UNFP polling agents;
that the report was submitted to the Police; and that the 2nd
Respondent was unaware of the action taken by the Folice. '

As for the Petitioners' other allegations, they stated that
they were unaware gf those incidents, and that information
regarding "them "will have to be obtained from the Senior
Presiding Officers' journals . - . which have been_sealad‘afte:
the close of the poll. . - and kept in safe custody”.

_ At the hearing the sealed packets (in the "M(2)* envelopes)
in respect of 23 of the 25 polling stations named by +the
Petitioners were opened by .the Registrar of this Court in the
presence of Counsel. (The . packet for Wattegama had not been
brought to Court because of a mis-description by the Petitioners,

11

numbers;Ef
Further, although reference has been made to 45, 49 and 48 ballot 4.

papers, the serial numbers given actually cover 46, 50 and 49ﬁ?

removed frdﬁ%:
respective Senior’
Presiding Officers”. They named nine polling stations (which are

They produced:?:
nor .§

incidents, &
were other §

about 3

AN - They did not explain why
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but no reason was. g*van for not brlndand the Polwatta documents. )
The "2° envelopas'conta1n1ng the or1d1nal communication by the
SFO's to the Returning Officer wers not producsd: by’ ‘the 1st and
2nd Respondenta. However, that could not have made any
dlrrarenﬂgAbecausa vach "M(2)" envelope (which was entitled
*SP0's Journal”) shouid have con*alned ccpigs of all tour Parts

of the SRU'S Journal

Those journdls contained entries regarding incidents Ngs (1)
and {(2) asove. and the following incidents at ten other polling
stations.

{8) Kalugaloya KV polling station No 17. The Petitioners alleged
that a mob- of armed PA supporters led by the i5th Respcrdent, a
PA ‘candidate, < stormed the Police station, tnreatﬂned the 4th
Petitioner, a UNP polling agent, and assaulted him with the
Presiding Officer"s chair; the agent sustained a- fracture of the
hand, left the peiling station, and was admitted to hospital.
The SPG's: jourral ‘has three relevant entries: one in Part 1, to
the effect that a2t 7.40 a.m. the 15th Respondent came, and
assaulted and chased away the. UNF pclllr'cr agents, and another in
Part 111 that R crowd assau1+ed and chazed away the UNP pelling
agents. The 1i35th raspondent did not file an affidavit denying

‘the 4th Petitioner’s affidavit.

{7} Maha Assedduma KV polling stati No 37. The Petitioners
alleged that at _=about 3.3C _p.m. i3th ERespondent, =a PA
candidate, acccwmpanied by several armed persgons in F e -uniform
and a mcb satered the polling statis eataned UNP agents and
the Presiding Officer, and snatched and cast baliots. FPart 1 of
the journal contains two entries by the SPO: that until! 3.00 p.m.
there was no disturbance at the poliing station and voting took
place very peacefully; and that at abcut 3.30 p.m.
persons asked hiwm to allew ballots to be forcibly cast, and
beocause of hiz refusal he too was ‘seversly threatened. -He made
no entry abcut the situation thereafter. The 13th Respondent did

not file an affidavit denying the polling agent's affidavit.

U
a
[
(9]

unknown

(8) Megodagama KV polling station No 17. The Petitioners alleged
that at about 11.00 a.m. a mob of about 50 armed PA supporters
stormed the polling station, threatened the UNP polling agents,
snatched ballot papers and stuffed about 300 ballots in the
ballot bex.  The SP0's journal contains two complaints: one

~recorded at 11.30 a.m. to the ef‘act that the UNP polling adent

says he 1is 1=av1ng because outsiders were casting ballots; and

the other at 11.55 a.m. that a named UNP candidate atates that
his agent left because of threats and that near the entrance to
the polling station there were eight vehicles and a crowd of
about 70 ocutsiders, who had come to cast illegal votes. o




{8} Pahala Yatawara Polling zstation No 1a2. The Petitioners
aileged that at about 11.00 a.q. a mob of abont 50 armed PA
Supporiers stormed the pelling station, threstensd the UNP
poiiing agents, s=natched ballot papers an Stuffed about 300
callets in the bailot box. The SPO has noted in Fart | of the
iournal! (undsr "events of a significant natures®) that at
1,00 a.m. a crowd entasred the pol!ing.station, Ehat he
instructasd the security tg remove them, and that they were
reany=sd; ang, in a messsge form in Part I1!, that a compliaint was
made by the UNE peliing agents, who ieft at 11,49 3. m.
{10} Sirakaduws =9 peciling sztation Ho 24 The Fetitioners
sllegsd that at about 7.i5 32.m. 3 mob of about 200 arm=d Pa
supperiars lsd by Lthe 14th 2spondent, a PA candidata, stormed
the pelliing station, threstened the UNP Poiling agents, snatchsd
Ballcgt pagers and stuffed azbout 200 bdallotz in the baliot box.
The 5P0 has noted in the Journal the complaint wade by the
poiling sgdenktsz that s $Toup of ‘thugs who caams with a PA candidats
had threatensd to %il] them, and that thare were illegalitiss in
the vating, He has noted the 14th Respondent's arrival at
7.00 a.=z. ard departure at 7.0Z2 a.m., and the poiling ‘agents’
nig2 of departure as 7.40 a.m. The l4th Respondent did not fije
an affidavit denving the polling agent's affidavit.
(11} MY polling station No 31. The Petitioners
alls 20 of about 200 armed PA supporters led by the
18+ =tormed ths poiling station, threatened the UNP
‘ol Enatched ballot papers and stuffed about 750
Dai Lig @ cooplaint. waz made to the Kandy
c! Fart [1] that at about 2.25 a.m. a
T a2itempted to chase away the UNP

*curity personne!  had sent away that
1

o O o I
9]

rou m returned and chased the twe of them.
= f not'happeﬁed. 2 huge probiem would
have s} entry ‘is in a *message” form, of
which ong 2en despatched. There is alsec an
sntry in 2 (under *1=z% incident?), signed
oy ftws pa : 2aving becauss 3 group of unknown
¥aung persaps had i abten Lhea at §.30 a.m, e
The 15Lh Zespundent filed an affidavit denying that he came
ie that polling stag'un._ That was not rebutted, and the
Petiticners Faiied to produce the complaint made to the Polica.
Asogrdi il clear that an incident did cccur at this
polling : PC, for the Petitioners, conceded that
the Fe! 2ited to esztablisn, on a balance of
probauility, that the 18th Rsspondent'participated in that
incident. For siwilar Fzasens, he conceded that he could not
pursus’ ailsgaticns against the 18th Respondent personally in
respect of annther polling station, -

3 .
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{t2) Udadelthota MV poiling station No 189 The Petitioners
alleged that at about 2.40 a.m. a group of about 18 PA supporters
armed with weapons and bombs led by the 1Zth Respondent a PA
candidate, stormed the poiling station, assaulted and made death
threats to a UNF polling:agent, and began to stuff 750 ballots in
the ballot: box; « complaint was made. to the Galana pnl1r9.A The
$FP0's journal has three relevant an+rles, to tne effect that the
1”tn RECpond9ﬂ+ came with a crowd to the poliing station at

.40 a.m. and again at 10.30 a.m.; that a Poiice. constable told
hxm that only he" could enter and not the crowd' ‘that he scoldpd
the cunctable and crsated & disturbance; and ‘that the SPO closed
the doers. of the polling ‘station, and P!plalned matters to the

12th Respondent,: but with no result. The security staff  sent
away the crowd. They: returned at 10 30 a.m., -and the 12th
Pespondenf threatened "the UNP po'11n° "agents and chased them
aAway. Ths sacurity staff have also ncted that this incident
frlgq+9ned the voters, and tnat one cfficer had to shoot two
shot in the air tec prﬂvenr dander to life and property. The

12th Respondert did not file an affidavit deny1ng the polling
agent's afrzdav1t.

(131_Hﬂ£idsn;ya MY polling 'station No 17. The Petitioners
alleged that between 7.20 and 7.30 a.m., a UNP polling agent was
assaulted in the polling 5tat1cn. his electoral register was
taken; and, ‘aftér death threats, he wss chased away. A complaint

" was made to the Udadumbara palice. In his journal the SPO has

recorded two complzints made by the UNP agent, at 7.20 and
7.4% a.m.; and also (as an "event of a2 significant nature”) that
st 7.2Z0 's.m. a crowd demanded bailot papers,iwhich he refused,

and that the UNF agents wers sent away.

{14) Niyangoda MY polling staticn No 37. The Petitioners alleged
that shortly after 7.00 a.m., a mob of PA supporters stormed into
the pclliing station, and threatened, assaulted and chased away
the UNP polling agents; and that the Presiding Officer stated
that he was going to close the 'polling station; but did not do
50. A complaint was made to the Galagedera police. Only Part IV
of the journal was produced. He has entered in the
section 486A(2) form (under ®"1st incident”, 'aeem1ndly in support
of 3 recommendation for the annulment of ‘the poll) that between
7.05 and 7.10 a.m., when four votes had been cast, K.M. Alahakoon
Eanda had aSsauIted and chased away the twc UNP agents, and that
the Folice have recorded the complaint; and later that he
informed - the Field Assistant Returning Officer: at 7.05 a.m., the
ARO at 7.10 a. m., and the Police at 8.00 a.m. However, he did
not sign that form, and both signature pages are intact. It
appears that a part only of that form had been despatched.




demands can =succeed only when made by armed persons or by gangs
of thugs, dccompanied by violence or a credibie threat of
violence. Such incidents will be witnessed by electors waiting
to vote, and wiil, through them, beccme known to others yet to
come to ths poliling station. Undoubtedly some will be deterred
from voting - exactly how @any, 1s a matter for speculaticn. But

I can takz judicia netice that not every elector iz so brave,

that he iz determiped tg cast his vote even at the risk of injury
{l=aving aside, of course, thosg @lectors who are resolved at all

20545 ko cast net only their own votes, but the votes of others
a5 wsil, including the dead ang the absent). As we askod
“ounsel, upon seeing =zuch an incident wouid a pregnant woman
standing in the queue ~ or an aged person, or a mother carrying
an infant - be less likeiy to gc and vote 7 Would net a man (or
woman! who has just witnosssed such an: incident g0 -back and
dissuade opothers - aged parents,‘or_spouse, or childfen; ar
nezighkours - from voting 7 Would potgantial voters not lcse
confidencs in the ability of the law enforcement authoritiss to
protect <them against unlawful acts and/or to duly investigate
them if they did occur 7 Ballot-stuffing and driving Uut~polling

agents go hand-in-hand with violence or the threat of violence -

which, in turn, will have a deterrent effect on electors 'in the
vicinity as well a5 .on those still in their homes. .Impefsdhatorg
will not have an easy task if there are polling agentz present

who might challenge then {and demand declarations wunder

section 411}. Obviously, pelliing agents are not chased away

because they are disliked, hut because they hinder impersonation.

Furthsr., thes practice of sz2izing polling cards from electors must

naot be forgotten. That is seldoa an end in itself, because it

does not prevent thoses electors from veting. However, if those

2lectors can somehow be deterred from veting, and if there are no

peliing agents likely %o object, a smized polling card will be a

passport to impersonation. Thus driving away polling agents is a3

classic symptom szgrave; and more widespread electoratl

maipractices, ranging from the intimidation of electors and the

s2izure of polling cards, tc large-scale impersonation.

SECTION 4B8A(2): ANNULMENT OF POLL AND REPOLL

I have now to considgf (a) whether the above 23 incidents

I! within the . scops of section 45A(1){b). and whether the 1st

Eespondent ought to have declared the poll at the relevant

olling stations void; and (b) if 50 whether he should, acting
under section 46A(7)(a), have ordered a repoll. :

ie!

Lo Yas thers 3 _progpsr Pol!

Mr Marsoof, PC, ASG, submitted that the remedy of annulment
was confined to the three specific grounds mentioned in
section 46A(1):
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* . . . thers was ﬁq intention to confer on the Commissioner of Elsctions
the power to make a qualitative assessment of the democratic nature of
the pol! and annul the poli if in his opinion it was not free and fair.
On the contrary, the thrse grounds specified . . . rolatc te objectiva
Facts, naweiy (a) the time ot commencemeat of the poil, (b) the time of

conslusion of the poll, and () the ability to deliver the ballot bhoxes
ta [ the ccunting cfflrer. The .legislature has advisedly left. the
quallfatlua assessment of the poil to the Election Court. . . [Further]
the result of the slection at the dminiatrative'District cr Province
would not have bean affected even if the alleged 1rredular1t1es took
placz. 'In the circumstances the lst Respondent {wasl not duty bound to
annul the poil in the Adminisztrative District and order a fresh

poil . . ." (femphaziz added]

To test that interpretation we put tc Mr Marscof two
hypothetica} situaticons: (1) where the poll duly commenced at

2
7.00 a.m., but as a result bf v1olence was interrupted from
7.0 =2.m. urnti! 3.53% p.m., when the pol!l was resumed, and
soncluded at 4.00 p.m.; and (Z! where, for an hour or two, an
s

armed thug allowed eiectors to vote only for one party (or only
after showing him-the'r'm:rkad:pallqt papers). His reply was
that ' ic ircumst the Commissigner had no powser .to
annul an g, number cf electors might have
Lzen j cm voting for the party or group
of the in secret, His contention was
that i . time, and ended on time, what
fappe for ths Courts, in an elsction
pstition ot i s Como oner of Elections.

I rejeci, without hesitation, such a narrow and mechanical
interpretaticn, which igncres the cont=zxt in which the section
appears, as well asz itz plain words.

Sgcilicon 4BA(1} appears in Part 1!l of the Act, dealing with
*The Poll=®. Many of the proviﬁioﬁs of Fart II'l manifest a
legisiative intention that the pnll must be free (e.g.
spcticns 3T(Z) and 338),- egqual (es.g. sections 35, 36 and 40) and

g

10 -
gecret {(e.g. section 37). Besides; contrary to HMr Marsoof's
formulation, the "ebjective fact® to which paragraph (b) refers
ig not the time of concxus:on-of the poll, but rather. the
gontinuation of the poll until the scheduled time of conclusion.
¥Yhat that requires is that, having duly commenced at the
scheduled time, the pol! must centinue until clesing time.

Yhat is = *pgoll® 7 In my view, a poll 1s a process of
yoting that enables a genuine choice between rival contenders:’
necessarily, one that 1is free of any improper influence or
pressure; egual, where all those entitled to vote (and no others)
are allowed to express their choice as between parties and
candidates who compete on level terms; and where the secrecy of
the ballot is respected.
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I hold that on €.4.82 there was prigs "facis avidence that
t-stuffing and chasiag away polling agents had taken pisce;
thoss -incidenisz grevanied the *continuation” 'of 3 peil at Z3
soliing staticns; and thal there wasz no proper poil In taw. The
Lol & Znd Rezsgundentls had zufficleni notice o6f those
trmide : th= ls% Hespond: % ; duty tn inguire in%n
53 f £ inforas - 2 SP0's journals; hut
quire ncidents ©of chHazing away
1§ Iz L nquiriss in respect
Sents i The ewvidence befors
d2nt had made propsr
uded that ithere had
y o©f those polling

2. of Foll
i, 48AlZ) does not require an autematic
ninul .  ihs. @o each "and every rnon- compliance. The
word *z3y® confirams +Ha+ the 1st Respondent has a discretignary

power. HOWevef, that is a power coupled with a duty: whenever it

.appears - that the proved non-compliance has interfered with a
free, enua1 and secret. ballect, that discretion must be exercised.

it is oniy where the lapse was triﬁial. and had no effect on the
rights of electors that the Commissicner could preoperly refrain
from axerti sing that discretion: as, for instance, if the poll
hacd coommence d a2 few minutes late {or conciuded a few minutes

i , interrupted for = few minutes by some accident or
fortune (e.g. a member of ‘the polling staff being taken ill,
¢r a2 sudden ‘rainstorm causing a leak in the roof of the polling

.
*

statien, or a drunkard creating a disturbance). If it appears
that no one was conaeqnnntly prevented from voting, it wcould be

an improper sexercise. of dlscre+10n te annul the poll: the word
"ray" permits the application of the principle that de minimis

cn curat Jlex. 1t is not necessary to consider in this case
whether the CommissiOner could properly refrain from annulling
the poll even~where a few ‘electors had been affected by an
incident not directed aaalnst them on account of their political
views. But very different considerations apply +to organized
violence calculated to influence the poll significantly by
deterring one section of the electors.

1 must deal next with Mr Marsoof's submission that the
Commissioner cannot annul the poll unless-the result of the
@glection (at the District or Previncial level) would have been
affected. Section 46A(2) imposes no such restriction on the
Commissicner's powers and duties (unlike section 46A(7)(a)).

1 hold that the 1st Respondenf should have annulled the
poll, not only at Polwatta but also at the other 22 polling
stations. ’

]
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3. Fecol!

Where the Conmmissioner has annulled the poll at a poiling
station, section 48A(7){a) requires him, on receipt of the
statements under sectioan 51(7j, forthwith to appoint a fresh date
for taking a poll at fhat polling statiun, if he is of the
opinion that the result of the election for such administrative
district wiil be affected by the failure to count the votes
polled, or the votes which would have been polled at that polling
station. This must be contrasted with section S2(1} which
requires proof - in an election petitien - that non-compliance
materisily affected the result of the election

; What is the "result® gf anp eiection under the proportional
representation system 7 Section 58 deals with the *Declaration
of the r=2sult?: the returning officer must deciare elected
candidates from each party or §roup, having regard both to the
votes obtained by such party or group, and the preferences
obtained by each candidate, There 15 no provision for the
declaration of the number of seats won by each party or group,
distinct from the identification of the candidates elected.
(Section 61A provides for the Commissioner thereafter to declare
two more candidates declared elected for the two bonus sests for
the province.) ' '

The statements.under section 51(7) will disclose to the
Commissioner (a) the yotes polled by each party or group in the
district, and (b} the number of preferences secured by each
candidate. From that he wculd be able to determine the number of
seats to which each party or group i entitled, 2s well as which
candidates should bs declared elected, Neverthelesz, the
"result® of the electicn in the district iz the declaration +that
specified candidates have been elected. '

[(

10 W

What the Commissioner has then %o determine is whether the
failure to count the votes at the poliing station where the poll
has been annulled *will affect® that result. That does not mean
that the Commissioner has to be certain that there wouid be a
different result;jit'is'enough if it appears that = repoll was
likely to result in One or more other candidates being elected.

In the Kandy District, the PA and the UNP were each entitled
to thirteen seats, and the Janatha Vimukthi Peramuna ("JVP*) to
one seat. -The votes poiled by the PA and the UNP candidates who
came 12th to 15th, and- the JVP candidates who came 1st to 3rd,
were as follows: L .

PA . UNP ¢ JVP
12th 18,578 16,347 : ist 1,784 .
13th 18, 448 13,478 2nd 1,535
14th 18, 003 12,767 : 3rd 1,457

15th 17,123 12,286
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The 1st Respondent had annuiied the poll at Polwatta- It is
possible that eysd a repcll at Polwatta alone would. have affected
the abové result: in the case of <the PA anu ‘the UNP, candidate
No. 14 might have got elected in place of candldate No. 13; and
the JYP candidate No. 2 in place of candidate Na. 1.

But, for the reasons set cut above,. the 1st Respondent
should have annulied the poll in ancther 22 pelling : stations
pesides Polwatta. Had that been done, section 46A(7)(a) would
have required him to consider the cumuiative effsct of a repoll
at all 23 poliing stations, [t was then not merely possible, but
very likesly that a repell would have significantly affected the
ppprprances obtained by the "tborderline® candidates, and the
'raFu[+' would then have been different in regard toc which
candidates were elected.  The fact that the party position might
have remained chnnndsd does not mean that the "result® waz not

B oy,
affecied.

I must now furn to the 5ubm1ss10P which Mr Marsoef made in-

this connection. To appreciate that SUbIISaIOH, it is necessary
to set out the Kandv District election results:
Votes:polled Seats wen '
F 247,250 13
UNP 232,534 13
OTHERS 38,875 2
Majerity 14,318
submitted that in order to annul the elacticn in the Kandy
trict the FPetitiomers must show that the UHP would have polled
e voies than the P& and the other parties combinpe {namsaly
250 plius 35,875 plus gone, = 287,128 votes); that, but for the
egularities .complained of, the UNP would have polled ancthsr
i22 votes, making a tutgiﬂcf 28?,125. N '
In support of this prdrpeocsition, he cited BEandaranaike v
emadasa, [12827 2 SrilR 1, at 54:

other reievéni matter to which Mr Choksy .drew
an to paragraph 05 cof the petit 5 averred that
o the results declared by the Commls ioner of Elections, the
majcr1tv by which the Ist Resnendent won is 279332 votes. It was the
submission -of Counss] that even if the Petiticner got cne more yote than
the majority obtained by the 1st Respendent she would still not have
been declared elected. Mr Choksy contended that the Petitioner in order
to win had to gétfthe‘tctal-votes received jointly by tne UNF and the
SLMP plus one mere vote. Thus she would have had to get 515055 more
votes than she polled in order to have succesded at th= election. It
appears to us that this submission is well-founded. " [emphasis added]

oy
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'®ly agres with the dictum cited. as stated therein,

in® i Lo obtain 3z judicial declaration that he
an unsuccessful.Pre&ideniial candidate mnst
culd have obtained 5C% of the total votes plus gne
¥ more votes than the successful candidate;j,. But

dential 2lection there can well be an intermediate
1 uphelding tha_impugned_election and declaring an
cessful candidats elected. " If it j= shown, for instance,
r the successful candidate nor any other candidate

(or would haye got}! 50% of the total votes pelled
en to allow the ‘result’_{ﬁamely,'that the successful
“elected) to stand wouid be contrary tg law; and tg
was elected ap order ' for the count gof

comes necessary. The dictuw cited does not
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"In any event, 3 Pruvincia'_
@ifferent. The *"resuylt- includes several
Farties or groups are-entitled to the seats
the basisz of voies polled, which
se2ats for the Provincs, and w
§roups arg entitled to . be
preferences.. Thus even thes

the prefersnces and

Courcil election 15 quite

components: which
In the district con
1s entitled to the two bonus
ftich candidates of such parties ar
declared electod on the basis of
e irregularities; which affect ognly
thereby the identification of the candidates
elected, do zffect the "result-. ) .

't must alse be noted that t
annulment of the Kandy District i
Their claim is that the 15t Respondent"
repoll in certain polling ‘stations was

s fallure to order a°
‘fundamsntal rights. " The g;

In violation of
¢tum in Bandarana
ers' claims in thi

their
ike v Premadasa is
s application.

Btition

I hold that the 1st Res _reasonably have
concluded that the irregularities disclosed at'those_za_polling
stations would not have affectsd the result of ‘the poll thereat.
Consequently, section 46A(7)

'(2) left himg no choice but tg order 3
repoll st thoss 23 polling

stations.

pondent - could - not

a7
e

polls 50% plus
50% plus
cast for
ignored,
andidate
and
fferent to
based on the
party or group
seat;

parties and groups,
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it .is true that,a_iepdif would have caused considerable
delaj-iﬁ'det rmining the overall result for Kandy District, and

-conseQLentIv for the Central Province as well. 'But as between

vc*dlnb Helav and -nconvnnlsnce; however sar1cus, to a large
numner ‘f siect or:;_and remedying - tha 1rrr~ndemant of the right.
of a mucn smalle° number of electars at those 23 lellng statlons

 _*0 a +r°= equal and secret;ﬂcll, unuoubtadly the latter is fqr-
ifmorc 1mﬂortant If must be noted hat not Dniy did the 1st
_ﬁne pondent. hiosslf reomember ‘the recent experiences at the North
: aeater ;rvcv:nﬂlar Council e!ect;cn-, but he was again reminded
' .89 of the nsad for adeguate provision to ensurs the

. bed

ki

reedom of voters, counting agents, and, garticujarly,

ng ageﬂts; It. was the failure by. the 1st Respondan+ to

-upcn the provision of adequats.sscurity - personnel,
pons, communication equipment, vehicles, etc - which was a

principal causs of those infringements. ' The ist Respondent, as
o |

of the lst Reaponden+.ére

intende tc.ensurﬂ a frw_; egual and aecret poll. _Accordlngly;fi
am sonfident that at al! futurs elections the 1st Respondent will
insist that adegquate security . be provided at all polling
stations, and tha t whenever there is no genuine, free, equal and
=scret poll at any . polling station - he will duly exercise his
powers to annul ah invalid po!l and to order a repoll. Those who
ssek to prevent a prcper poll today must’ be - made to understand
that the ist Respondent will enc;vn 2 proper pcll tomorrow. :
NATURE OF THE RIGHT CLAIMED BY THE PETITICNERS .

[t is not dispu{éd that the.tPetltxoners, being rogistered

e

G

rl]

ztion, and that voting, 'in the exercise Uftthat'JegaI right,
a form of Yexpression® guaranteed by Article i%4(1)(al, as I
sin Karunatilieke v Dissanavaks, [;,sa] lscrLuR i57.

o,

‘e OF

bl

g3 :T .i.

Provincial Cpuncif-éléctiqné are nbt_ékp}ess]y'mentioned in
Articles 4{e) and 53, and it wxas opeén to argument that the

re u1remenu that elactions be "free, equal and by secret ballot"”
d1d not aoply ‘to such g'eptlcns. Even  thoughi.-that requirement
haz ‘notbteen exprm;alv set out, in my view. that requirement is
fundamental to any eiection in any nation which respects the

snvsreignty of the Pecple, representaulve democracy and the Rule'.

5ﬁ”TEE:*ﬂ*_*fﬁg?E:EF:Hﬁaﬁd “hat the right to a free, equal and

secrei bal!ot is integral art of . the-c:txzen s freedom of.
‘expressiaon, when Ee exercises that freedom tﬁ‘bugn his right -
Rrprasslol

whether anﬁuluutlonal or statutory makes no differéence - to-

votét

ne imb bf the Executive, can hardly claim that infringements
uzead culpab . part of another limb of the
au remedied " on the  ¢ground of

.ers of the Kandy District, had legal right to vote at that

'Pq“l




b

R S RS

rrA AR S

=

duty of the Commissioner of
ends to all elections conducted

vincial Counci! elections. The
on all organs of government to
fundamental rights applies to him

Dbllvqtlon to conduct cach and every
. to qaregua"d the rundamen+al rights

While it is cigar +hat the r1dh+s of many voters (rQ“latE“Ed
b hhe aforesaid Z3. polxlqg stations) to a free, equal and secret
satlaobt - wers infringed, none of the Detltloners claims that he
fmrrosonally experisnced even tne 1dhtas+'1nconven1ence or
iapediment whatscever igp regard to the exercise of. his right to
. Evsgn the 4th Petitioner who was chased away from a poiling

1 did not alieg

=) that this prevw ented. him from th1ng,

irregularities complained of
ght to vote of others. Do those

in law an infringement of the
rights wunder Articles 12(1)  and
A at question, 1 must: consider the true
2 ¢itizen's right to vote.

2% of the International Covenant on Clv11 and
ts is a useful starting point:

shaltl - have the right and the opportunity, without any of
ctions meationed in Article 2 and without vuvnreasonable

(2} To take "qrt in *hﬂ conduct of public affairs, directly or thfough
freely chosap rup"esentatxves'

(bl To vote and to be elected at §envine periodic elections which shall
be by wuniversal and eguai suffrage and shall be held by
secret ballot, guaranteeing the free erpress'an of the will
of the elscters; . . . " [emphasis added]

* ~Sri Lanka is a party to that Covenant and its sister
ii-evenant, which toge ther constitute the 1nternaf1nnal Bill of

fHuman Rights. [t would be idle to argue that our election laws
;ﬂvrtalnxnd,to Prcv1nc1al Council electiens are not founded on

i2uarantees to gvery citizen of the right to "take part® in public
Affairs, through representatives freely chosen by him, at a
sefivine election, by universal and egua!l suffrage, held by secret
-udffot, ensuring the free expression of the will of the

-

Bt ek g Yo L

Artlcle 27(15) requires the State "to endeavour to
respect. for international law and treaty obligations in
S among nations®. Accordingly, 1in interpreting the

provisicns of -an enactment regulating any election a

~=




ling languags, favour a

Court must, unless there is compel
construction which® i5 consistent with the international
cbliigations of +the State, especiallvy thess imposed by the
international Biil!l of Human Hights. [ hoid that those guarantees
are 3n essential part of the freedom of expression recognized by
Article 14{(iji(a},. k

The citizen's right tc vote includes the right to freely
choose his repressntatives, through a genuine election which
guarantses the free ‘ex ression of the will af tae electors: not
just his own. Therefore not only is a citizen entitled himself
to vetg:at a3 free, equal and secret poll, but he aiso has a right
te a genuine election~guaranteeing the free expression of the
will of the entire electorate to which he beleongs. Thus if a
citizen desires that candidate ¥ should be his representative,
and if he is zallowed to vote for but other like-minded citizens
are prevented from votiag for X, then his right to the free
sxpression of the will of the efectors has been denied. If 5i%
of the electors wish to vote for X, but 10% are prevented from
voting - in consequencs of which ¥ is defeated < that is a denial
of the rights not only of the :10%, but of the octher 41% as well.
Indeed,  in such a situation the 41% may legitimately compiain
that they might as well have not voted. To that extent, the
freedom of expression,  of like-minded voters, when exercised
Efhrough the eleéciorz! procesz iz a cellective cone, although they
may not be members of any group cr asscciation.

ue, A scrutiny of Article

That iz by no me 1
ravy ghts have both an individuzai and

2
veals that many fundamentsz]
a collective aspect.

A citizen's fresedom despeech gusranteed by Article 14(1)(a}
is violated not only when he is not perﬁitted to speak, but even
when others are prsventaﬂffrcm listening to him. A corollary of
A's freedom of sgeech iz A's rigzht that those to whem he wishes
to =psak should be. parmitied %o listen %o him - provided of
¢ourse. that they want to listen ¢n him. If a part of his
audience is driven aw3y, the effectiveness of the exercise of his
freedom of spesch is5 impaired, and thereby his right is
infringed.

In the exsrcise of their frgedem of expression, = thousand
reople - each unknown to ‘the other - may decide to support a
peaceful noise protest (a.Japna Ghoshz as in Amaratungs v Sirimal,
[1893]1 -1 SriLR Z264), 't may be organised by sone association of
which they arz not wmsmbers. If half of them ars prevented from
participating, that would reduce ‘the effectiveness of. the noise

would thereby also be infringsed.

t s
protest by the other hilf - and the latter's freedom of
n

expressio
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€, free, equal and secret .. Ao
thin the polling station, 7 @ fun

ing day. A genuine democratic Gin

rage derwands many other
to (a) proper and timely
the speedy inclusion of all
exclusion of all thosse
on of dual registration and
absent; (b) ensuring that
andidates are allowed the
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nd without unrsasonable :
enforced, and uniform]y SENg
o abuse of State media, :
the prevention of electoral rali
5 not Fossibie, the prompt 53
action offencas,
gnceswsnt of the hearing, #r Harscof took two
Jecticns: that fersons  against whom specific
bagn made in ths fetition, in particular +he
icus polling siations and Lhse inspector-General sl
ot respondents, and that the pstition i v
% zpecial grocedure had been laid Eestl,
for investigating allegations of the iﬁqr{t
and other remedies were thereby '-§Q111
itted that the 16th Hespundent_w;s palics
is alleged conduct did not constitute Barkir
or administrative actign®. ' i : alr

This ebjection could not be determined:
the facts had first to be deétermined. This judgment is based on
the defaults of the 1st and Znd Respondents in relatisn to
incidedts at 23 polling stations; it does not depend on
allegations =against or defaults by the SPO's or the policg,.and
the need to join them does not arise. The objection therefore
fails. I express no opinion cn the;quéstioniwhEthgp*tha'tst
Respondent could have been hsld resporsible for the acts and
dafauits of his subordinates, whether joined or not.

in liwmine, because
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Principje in Faizﬁi_ﬁt Orne

383, 4G3-4, was applicable,.
the Fetiticnerg nad faiied to
ity, that tphe 18th Eespcndent
fleged agsinst hip, it is
tioan ip relatinn to the 18th

w

: =3 C decids whether the aciz of the

Spondents {who ¥2re zbsent and Unreproessentaeg at

A23ring aithsugb Noticsed; CONstituteg ’executive or

adm1wi5trati"e action= and whethas there i3 any basis gp which
"2lisf pa. b2 dranteg *g=inst them,

SPtndent +to Permit Poliing
and tp gnsure that they

= d fhs 12+ to 15th Respondents have
lvemons in chasing UNP Pelling agents frgop

() “321r iny
four ;E!x-ﬁg E%ati:ns, by 22ans gf viu]ence, cr the threat of
rE0191ce, which effectlvely Prevented the 1st Respdndent {thrcugh
i 5! from discharging the duty which he Owed to the

eiecticn, and as Such
2taries gf Fecognized
T and remain 4t any
e polling Staff, the
only tp Feémain in the
them, whiije votsrg Could
to vots, That right
Support in gne WAy or
Conduct of thea poll

conductag Properly:
1=% Haspondent and his
Chasing away Polling
tatutory ght, znag Procured ap
us :

m Y

29ld that their conduct. fell witﬁin’the Principje laid
"W in Faiz v Attornev—GeneraI. and they were Properly Joined as
"shondents, thereby giving them anp opportunity, which they dig
b make Use of, to rebut the allegations made dgainst them,

'Wilver, the Petitioners have faileg to Pray fgor ANy religf
‘irinst then, and hence none is Ordered, ’
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£--« v+ wu=w uisputes and the

Any citizen can file a3 FR applicaticn, seeking redress fo=
his pwn benefit, ip respect ¢of the executive violation of his
T 1 ) -
constitutionally graranteed fundamenta! rights; and such redress

will extend to the quashing of impugned acts, directions +o
perform acts, ang the award of compensation. An election
petition, however, can be filed only by a candidate; only upon

the limited grounds set gut in section 82(1), which grounds not
enly inciude some types of Yexecutive misconduct® but also extend
to wrongdoing by 3z S5uccessful candidate; and the oenly redress
which may be granted {(section gg) i1s that an electicn in a
particular district was void, that a successful candidate was not
duly elected, angd that some other candidate was duly elected.
I'n this case, the Petiticners ask the Court tg declare void the
poll, and to order a repoil!, at certain polling stations - relief
which could not have been granted in an election petition. What
iz more, the former involves 3 constitutiognal right, a
constitutional remedy, and 3 constitutiongl jurisdicticn vested
in the nighest Court, Ordinary pcst—Ccnstitution legislation mnay
validly cenfer ‘New Jurisdicticns {including election petition
jurisdiction) g¢p the Court orf Appeal, but cannot dilute or
diminish anY constitutional Jurisdiction of this Court.

Mr Marsogorf attempted to get over these difficulties by
contending that “whenp & candidate files an election petition he
does sco on behalf of all [sicl the voters in g representative
capacity, and the petition becomes 2 matier in which the whole
'electorate, not to say the whole country, has an interestr”,
citing Don Alexander_i Fernando, (1543) 49 NLR 202z. That
decision does not in any way support the plainly fallacious
Proposition that g2 candidate ever acts gn behalf of all the
voters, including those who opposed him. Further, even where his
own supporters haye been Prejudiced, he may rtefrain from filing
an election petition for reasons of his own. And even if he daes
file an election petition, because his supporters have been
affected by wrongdoing, he cannot seek or obtain any relief for

them - but only in respect of the election.

I therefore reject that Preliminary objection.
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