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THE REPUBLIC OF UGANDA
IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA
CONSTITUTIONAL PETITION N O 56 OF 2013

(coram: Kenneth Kakuru, Geoffrey Kiryabwire, Elizabeth Musoke,

Cheborion Barishaki & Stephen Musota, JJA/JJICC)

HUMAN RIGHTS NETWORK UGANDA::zzzzesssiezsssstiseseess 15t PETITIONER
THE DEVELOPMENT NETWORK OF

INDIGENOUS VOLUNTARY ASSOCIATIONS (DENIVA)::::::: 224 PETITIONER

THE UGANDA ASSOCIATION OF

FEMALE LAWYERS (FIDA)::::::::::::::::::::::::::::::::::::::::::::::: 311 PETITIONER

HON.MUWANGA KIVUMBI s 4th PETITIONER

BISHOP DR .ZAC NIRINGIYE sanmnnnnnnnninninnanse ey Sth PETITIONER
VERSUS

ATTORNEY GENERAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::: RESPONDENT

JUDGMENT OF CHEBORION BARISHAKI, JA/JCC

This petition is brought under Article 137(3) & (4) of the 1995 constitution of the
Republic of Uganda and the Constitutional Court (Petitions and References)

Rules 2005 Statutory Instrument No.91 of 2005.
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Background

In Constitutional Petition No.09 of 2005 Muwanga Kivumbi Vs Attorney
General, this Court declared section 32(2) of the Police Act unconstitutional. In
2013, the Parliament of Uganda passed the Public Order Management Act
(POMA) and it was duly assented to. The Act places rather burdensome
restrictions on an individual's ability to exercise rights to hold public meetings,
assemblies and processions. It also grants the Inspector General of Police or any
officers he/she designates absolute discretion and broad authority to stop,
control and use force to disperse public meetings. In addition, the Inspector
General of Police or any of his delegated officers are authorized to impose

criminal liabilities on organizers and participants of public meetings.

On the 10th day of December 2013, the Petitioners filed Constitutional Petition
No.56 of 2013 challenging the constitutionality of various sections of the Public

Order Management Act, 2013. They later filed an amended petition on the 27t

day of June 2016.

The petition is accompanied by an Affidavit sworn by Mohammed Muwanga
Kivumbi, a Member of Parliament for Butambala Constituency-the fourth

petitioner herein. He was the Petitioner in Constitutional Petition No.09 of 2005

which nullified Section 32(2) of the Police Act.

The Respondent filed an answer to the petition in which he denied all allegations
in the petition and contended that the Public Order Management Act (POMA)

does not violate any provision of the Constitution or fundamental rights.
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The answer to the petition is also accompanied by an affidavit sworn by Batanda
Gerald State Attorney in the Respondent’s chambers. He denies every allegation

and prays that the petition be dismissed.

Representations

At the hearing of this petition, the Petitioners were represented by Mr. Onyango
Owor, while Mr. George Kalemera, Principal State Attorney represented the

Attorney General.

The Petitioners filed in court their conferencing notes on 12th February 2016.
Conferencing inter partes was done on 29th February, 2019. However, at the
hearing of this petition on 13th June 2019, Counsel for the Pctitioncrs informed
court that he had filed written submissions and was abandoning all other issues

raised in the petition except the two issues canvassed in the written

submissions.

While I found this rather strange and unwise, ultimately, the Petitioners are free

to prosecute their petition as they deem fit.

The remaining issue, following the abandonment of the rest of the allegations in
the petition, relates to the constitutionality of Section 8 of the Public Order
Management Act 2013. In essence, the petition was reduced to the constitutional

validity of Section 8 of the Public Order Management Act.

Issues

The only issues for determination by this court therefore are;
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I. Whether the enactment and assent to section 8 of the Public Order
Management Act is inconsistent with and in contravention of Article
92 of the 1995 Constitution.

II. Remedies available

The principles for Constitutional Interpretation that guide this court are well
settled. In Male Mabirizi & Others vs Attorney General, these principles were
restated and discussed at length. The Supreme Court approved of the same

principles as well. I will therefore only highlight the most relevant principles for

emphasis.

It is well settled that in determining the Constitutionality of Legislation, its
purpose and effect must be taken into consideration. Both purpose and effect
are relevant in determining the constitutionality of either the effect animated by
the object the legislation intends to achieve. The history of the Country and the
Legislative history of the Constitution in particular are also relevant and offer a

useful guide to Constitutional Interpretation

In Trop Vs Dulles 356 US 86 [1958], Chief Justice Earl Warren, writing for
the majority Justices of the United States Supreme Court opined as follows on

the role of courts in constitutional interpretation;

“We are oath bound to defend the Constitution. This obligation requires that
congressional enactments be judged by the standards of the constitution.
The Judiciary has the duty of implementing the Constitutional Safequards

that protect the individual rights. When the Government acts to take away
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the fundamental rights... the safeguards of the Constitution, should be

examined with special diligence.

If we do not, the words of the Constitution become little more than good

advice.

When it appears that an Act of congress conflicts with one of those
provisions, we have no choice but to enforce the paramount demands of the
Constitution. We are sworn to do no less. We cannot bush back the limits of
the Constitution merely to accommodate a challenged legislation We must
apply these limits as the constitution prescribes them, bearing in mind both

the broad scope of legislative discretion and the ultimate responsibility of

constitutional adjudication. "

I have taken the liberty to reproduce this rather lengthy quote because it applies
to the unique circumstances of this petition. The issue that this petition raises
before the court is fundamental as it touches upon the constitutionally
guaranteed right to demonstrate peacefully and unarmed and the extent to
which this right can be limited or subject to regulation by law enforcement

agencies especially the Uganda Police Force.

It is an issue that this court must resolve bearing in mind that the duty imposed
upon the Constitutional Court is not to push back Constitutional limits on the

validity of Acts of Parliament that aim to whittle down liberties and rights but

rather to expand oversight over the same.
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It does not matter, in my view that the Petitioners have chosen to dispute the
validity of Section 8 of the Public Order Management Act 2013 on the very narrow

ground that it is a violation of Article 92 of the Constitution. The latter Article

Section 8 of the Act was passed to overturn the import of the decision of this

Court in Constitutional Petition No.09 of 2005 Muwanga Kivumbi Vs

Attorney General.

The issue also concerns the extent to which the parliament and the executive
can pass legislation in reésponse to decisions of this Court. This latter issue is

equally fundamental as it partly touches on the doctrine of Separation of powers.

Counsel for the Petitioners submits that the Article 92 of the Constitution
restricts parliament from enacting retrospective legislation and that the
enactment of section 8 of the Public Order Management Act, which is in pari
materia with section 32(2) of the Police Act Cap 303 that was ruled
unconstitutional in Muwanga Kivumbi versus Attorney General has the effect

of altering the said decision of the Constitutional Court contrary to Article 92 of

the Constitution.

It is contended that section 32(2) of the Police Act was successfully challenged
as being unconstitutional by the 4th Petitioner, Muwanga Kivumbi in Muwanga
Kivumbi vV Attorney General (Supra) but the same contents of section 32(2) of

the Police Act which was struck down were re- énacted in section 8 of POMA
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prohibit gatherings, peaceful assemblies and to delegate his/her powers to an

authorized officer.

Counsel submitted that the enactment of section 8 of the POMA completely
reverses the decision of the Constitutional Court interferes with the rationale on
which the decision of the constitutional court was based and by implication takes
us back to the pre- Muwanga Kivumbi's case which is an affirmation that the

enactment of section 8 nullified the valid decision of the Constitutional Court

contrary to article 92 of the Constitution.

Counsel contended that the rationale for Article 92 is found in the Doctrine of
separation of powers which is accomplished through a system of checks and
balances and that if parliament is allowed to pass a law to reverse a judicial
decision whenever they are not happy with the decision of the court, then this
may bring the validity of the doctrine of separation of powers into disrepute and

affect respect for the rule of law.

Counsel cited Shri Prithvi Cotton Mills Ltd and another v. Broach Borough
Municipality & Ors 1970 AIR 192; 1970 SCR (1)358, Sebaggala v Attorney
—General and others [1995-1 998]1EA 295(CAU) at 301, Uganda Law Society
v Attorney General [2001] 1EA 301 (CAU) and Speaker of the National

Assembly v De Luke 1999 (4) S.A (SCA) in support of his arguments.

In reply, Counsel for the Respondent submits that the purpose of the POMA is
clarified as “to provide regulation of public meetings; to provide for the duties

and responsibilities of police, organizers and participants in relation to public
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He contends that the purpose of the section is to operationalize Article 29 of the
Constitution. He avers that as people express their right to free speech,
expression, assembly and demonstration, there is a need by the law enforcers to
eénsure compliance with the Constitution. That it would not be wise to assume
that all persons in the exercise of their right to assemble and peacefully

demonstrate shall actually do so strictly in accordance with the law.

Counsel contends, on behalf of the Attorney General that the provisions of the
POMA that authorizc a police officer Lo stop or prevent the holding of public

meeting are in no way an alteration of the decision in Muwanga Kivumbi vs

Attorney General (supra).

Counsel submits that the onus is on the Petitioners to illustrate that Section 8
of the POMA applies retrospectively and in so doing alters the cited decision of
Muwanga Kivumbi vs AG (supra). Counsel contended that in order to illustrate
that a law operates retrospectively, it must be expressly provided for in the

impugned Act. He cited the case of Secretary of state for social security v

Tunnicliffe [199 1]2 ALLER 712,724 para 3 for that proposition.

In rejoinder, Counsel for the Petitioners submits that Section 8 of the POMA is
fundamentally similar both in form & effect to section 32(2) of the Police Act that

was declared unconstitutional by this court for being prohibitive rather than

regulatory.
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Finally, he prayed that this court be pleased to find that the entire Section 8 of
the POMA is inconsistent with and in contravention of Article 92 of the

Constitution and accordingly declare the same null and void

I have carefully considered the submissions of both Counsel on the validity of
Section 8 of POMA in light of the provisions of Article 92 of the Constitution. The
question of whether the impugned Section violates the provisions of Article 92 in

view of this Court’s decision in Muwanga Kivumbi vs Attorney General supra

is not a difficult one.
Article 92 of the Constitution provides that;

Parliament shall not pass any law to alter the decision or judgment of any

court as between the parties to the decision or judgment,

The nullified Section 32(2) of the Police Act titled power to regulate assemblies

and processions provides as follows:
(1) Any officer in charge of police may issue orders for the purpose of—

(a) regulating thec cxtent to which music, drumming or a public address system

may be used on public roads or streets or at occasion of festivals or ceremonies;

(b) directing the conduct of assemblies and processions on public roads or streets

or at places of public resort and the route by which and the times at which any

procession may pass.

(2) If it comes to the knowledge of the inspector general that it is intended

to convene any assembly or form any procession on any public road or
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street or at any place of public resort, and the inspector general has
reasonable grounds for believing that the assembly or procession is likely
to cause a breach of the peace, the inspector general may, by notice in
writing to the person responsible for convening the assembly or forming

the procession, prohibit the convening of the assembly or forming of the

procession.

(3) The inspector general may delegate in writing to an officer in charge of police
all or any of the powers conferred upon him or her by subsection (2) subject to

such limitations, exceptions or qualifications as the inspector general may

specify.

In a unanimous decision, this court nullified the above section 32(2) of the Police
Act for being inconsistent with Article 20(1) (2) and 29(1) (d) of the Constitution

in Muwanga Kivumbi Vs Attorney General Constitutional Petition 9/2005.

The Petitioners complain that Section 8 of the Public Order Management Act was
deliberately enacted to overturn the import of this Court’s decision as between
the 4th Petitioner and the Respondent. If true, that is indeed a very grave

contention and it therefore requires a careful review of this court’s decision in

the Muwanga case (supra).

At a very broad level, it cannot be surely argued that POMA was targeted at this
Court’s decision per se as it does not take away any personal advantage accruing
to the said Honourable Muwanga Kivumbi, the 4th Petitioner in his individual
capacity. However, that would be to adopt a very narrow and legalistic reading
of the import of Article 92 of the Constitution bearing in mind that the decision
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for the purpose of placing the present petition in its proper context. The petition
in Muwanga Kivumbi vs Attorney Genera] (supra) challenged the validity of
Section 32(2) of the Police Act contending that it violated Article 20(2) and Article
29(1) d of the Constitution. The Court unanimously agreed and struck down the

said Section 32(2) of the Police Act.
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the freedom to bring to the attention of their fellow citizens matters which

they consider important.

Peaceful assemblies and protests are a vital part of every domestic society.
They can be a very powerful tool and some of the rights and freedoms that
some countries enjoy today were gained because some people were to go

out on the street and protest.

The way therefore, any legal system strikes a balance between the above
mentioned competing interests is an indication of the attitude of that Society
towards the value it attaches to different sorts of freedom. A Society
especially a democratic one should be able to tolerate q good deal of
annoyance or disorder so as to encourage the greatest possible Jreedom of

expression, particularly political expression. ...,

..... In the matter now before us, there is no doubt that the power given to the
Inspector General of police is prohibitive rather than regulatory. It is open
ended since it has no duration. This means that rights uvailable to those

who wish to assemble and therefore protest would be violated.

The justification Jor freedom of assembly in countries which are considered
Jree and democratically governed in my view is to enable citizens together
and express their views without government restrictions. The government
has a duty of maintaining proper channels and structures to ensure that
legitimate protest whether political or otherwise can Jind voice. Maintaining
the freedom to assemble and express dissent remains a powerful indicator

of the democratic and political health of a country.

12| Page



10

15

20

25

Therefore, find that powers give to the Inspector General of Police to prohibit
the convening of an assembly or procession an unjustified limitation on the
enjoyment of fundamental rights. Such limitation is not demonstrably

Justified in free and democratic country like ours.”

Hon. Lady Justice L.E.M. Mukasa-Kikonyogo, DCJ in the same matter
concurred that to interprete and uphold Section 32(2) of the Police Acl as

authorizing the police to prohibit assemblies would be unconstitutional. She held

as follows;

“As already pointed out the Police have powers under other provisions of the
law to maintain law and order or deal with any situation Jor instance the
one envisaged under S. 32 (2) of the Police Act. The police will not be
bowerless without the powers under subsection 2; they can deploy more
security men. Further, they have powers to stop the breach of peace where

it has occurred by taking appropriate action including arresting suspects”

G.M Okello, JA also agreed with the lead judgment and emphasized that the

power to prohibit assemblies was not demonstrably justifiable in a free and fair

society holding as follows,

“While I agree that such q right is not absolute, any limitation placed on the
enjoyment of such a Jundamental right like this one, must fall within the limit of

Article 43 (2) (c) of the Constitution of this Country which provides:-

“Any limitation of the enjoyment of the rights and Jreedoms prescribed

by this chapter beyond what is acceptable and demonstrably
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Justifiable in a free and democratic society or what is provided in this

Constitution.”

The imposing question is, does the power to prohibit the convening of an assembly
or forming of a procession, in a public' place, for whatever reason, fall within the
limit prescribed in the above Article 13(2) (c)? My humble answer is that it does
not. It goes beyond what is acceptable and demonstrably justifiable in a Jree and

democratic society or what is provided in this Constitution.”

A.E.N Mpagi-Bahigeine, JA similarly emphasized that the right of assembly is
the aggregate of the individual liberty of the person and individual liberty of
speech and that the liberty to have personal opinions and the liberty to express
them is one of the purposes of the right to assemble, which right or freedom
constitutes one of the essential foundations of a democratic sociely and one of

thc basic condilions for its progress and therefore each individual's self-

fulfillment.

She held that if the police entertain a ‘reasonable belief’ that some disturbances
might occur during the assembly, all that can be done is to provide security and
Supervision in anticipation of disturbances as opposed to curtailing people's
enshrined freedoms and liberties on mere anticipatory grounds which could turn

out to be false.

Christine Kitumba, JA similarly held that the powers given to the Inspector
General of police by Section 32(2) of the Police Act were in clear contravention of
the Constitution. She held that in a free and democratic society, the police is
supposed to keep law and order and in case the inspector general of police sees
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5 any possibility of a breach of peace at any assembly, the police should provide

protection.

The challenged Section 8 of the Public Order Management Act, 2013 provides

for powers of authorized officer as follows;

(1) Subject to the directions of the inspector General of police, an
10 authorized officer or any other police officer of or above the rank of
inspector, may stop or prevent the holding of a public meeting where

the public meeting is held contrary to this Act.

(2) An authorized officer may, for purposes of subsection (1), issue orders
including an order for the dispersal of the public meeting, as are

15 reasonable in the circumstances.

(3) An authorized officer shall, in issuing an order under subsection (2),
have regard to the rights and frccdoms of persons in respect of whom
the order has been issued and the rights and freedoms of other
persons.

20 (4) A person who neglects or refuses to obey an order under this section
commits an offence of disobedience of lawful orders and is liable on

conviction to the penalty for that offence under section 117 of the

Penal Code Act.

As earlier stated, Article 92 of the Constitution bars Parliament from passing any
25 law to alter the decision or judgment of any court as between the parties to the
judgment. The words in this provision to wit; “parliament shall not”, connote or

show that the provision is couched in a mandatory manner. I find the above
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words in the aforementioned Article plain and clear and thus I accord them the

same plain, ordinary or natural meaning.

Further, while I am aware that the history of Article 92 was to prevent the
legislature from violating property rights of successful litigants accruing from
specific judicial decisions, the context of this petition now calls for a broader and
purposive application of the said constitutional provision to decisions made in

public interest and not conferring any particular individual property rights on

any litigant.

On a strict reading of Section 8 of POMA, the following aspects arise; first and
foremost, Subsection | grants discretionary powers to the Inspector General of

Police (the 1GP) who in turn can delegate or authorize any other officer to stop or

prevent the holding of public meetings.

Subsection 2 further allows an officer authorized by the IGP to issue orders
dispersing a public meeting as he/she deems reasonable in the circumstances
whereas Subsection 3 provides that while doing so he/she shall have regard to
the rights of those to whom the order has been issued and other persons. Lastly,
under Subsection 4, failure to adhere to orders issued therein above is an

offence punishable under section 117 of the Penal Code Act.

There is no doubt in my mind that just like the nullified Section 32(2) of the
Police Act, Section 8 (1) & (2) of POMA are neither couched in a regulatory
manner nor are the powers therein intended to be exercised in the regulatory
manner. The provisions of Section 8, on the face of it, clearly show that the

section is prohibitory in nature.
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It gives Police through the Inspector General of Police new powers to stop,
prevent and disperse public meetings as was provided in the Police Act in section
32(2). Furthermore subsections 2, 3 and 4 stem from subsection 1 and thus

cannot be read in isolation of subsection 1.

Without any hesitation therefore, I find that the provisions of Section 8 of the
Public Order Management Act 2013 are in pari materia with the nullificd
Section 32(2) of the Police Act. The Justices of the Constitutional Court who
determined Muwanga Kivumbi vs Attorney General labored to explain, in
individual judgments, the reasons why the police cannot be permitted to have
powers to stop the holding of a public gathering including a protest or
demonstration ostensibly on grounds that such public meeting would cause a
breach of the peace. It is a pity that their explanations for nullifying Section 32(2)

of the Police Act were contemptuously ignored by parliament and the executive.

They unanimously emphasized that in the event the police anticipate a breach
of the peace at a public gathering, their duty is to provide reinforced deployments

and not to prohibit the planned gathering altogether. I am not convinced that

In my view, supervision of public order is a core duty of the police and it cannot
be discharged by prohibiting sections of the public from exercising their
constitutionally guaranteed rights to demonstrate peacefully or hold public

meetings of any nature. This was the ratio decidendi of this Court’s decision in
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Muwanga Kivumbi vs Attorney General and its import is clearly limited and

out rightly disregarded by the impugned Section 8 of POMA.

Consequently, the enactment of Section 8 of the Public Order Management Act
2013 was done in blatant disregard, by Parliament, of Article 92 of the
Constitution. This impugned provision was calculated, rather unfortunately, to
water down the import of this Court’s decision in Muwanga Kivumbi vs
Attorney General. On this ground alone, I would answer the framed issue in

the affirmative and allow the present petition.

It is important to note that in as much as the impugned section 8 is not in
similar words with the nullified section 32(2) of the Police Act, the latter’s subject
matter, purpose and effect were only modified and varied in some degree but its
true identity was never lost or destroyed. Section 8 of the Public Order

Management Act 2013 is clearly a “reincarnation” of the nullified Section 32(2)

of the Police Act for all intents and purposes.

I must note that subverting the import of a court's decision/judgment, in this
manner, interferes with the doctrine of separation of powers contained in the
Constitution. Passing legislation that alters or undermines a judicial decision
has dire implications for the future application of the checks and balances
necessary for the functioning of a civilized democracy and prevention of

peremptory behavior by the three pillars of government, namely, the Legislature,

Executive and Judiciary.

The above aforementioned doctrine has been at the very core of Uganda's
growing constitutional governance and no room should be given to attempts to
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legislative powers.

While there are plausible circumstances in which Parliament may enact
constitutionally valid legislation in reaction to a judicial decision without
necessarily violating Article 92, those scenarios are not present in this petition.
For instance, parliament may repeal a Statute that founds a cause of action and

as long as it is not applied to past judgments or malters pending in court, such

an Act could be valid.

In this context, the only plausible legislation that parliament could possibly pass,
in reaction to the judgment of Muwanga Kivumbi vs Attorney General, without
offending Article 92 would be to amend the said Article itself alongside Article 29
of the Constitution. Such an amendment could itself trigger very complicated
constitutional questions as human rights provisions form part of the basic

structure of our constitution.

It therefore defeats logic as to why parliament would /rush to pass an Act of

Parliament containing provisions that are in pari materia with those that were

declared unconstitutional.

In my view, to uphold Section 8 of POMA which authorizes the police to stop,
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Muwanga Kivﬁmbi vs Attorney General would be to acquiesce in undermining

the authority of this court.

It is only proper that any judgment pronounced by the court should receive the
utmost respect, and should only be altered in the manner in which the law
provides it may be altered. Consequently, the issue is answered in the affirmative

on this very narrow ground that Section 8 of the POMA violates Article 92 of the

Constitution.,

However, for the sake of completeness and to give guidance to law entorcers, I
will clarify on a number of concerns related to the exercise of freedom of assembly
and the right to demonstrate peacefully and unarmed in relation to police powers
to ensure there is no breach of peace in exercise of such rights. The learned
Attorney General in his submissions contends that police powers under the
unconstitutional Section 8 of POMA are necessary to prevent a breach of the

peace in exercise of rights to hold public meetings and related gatherings or

processions.

Public processions, meetings or gatherings, irrespective of whether they are of a
political, religious or social nature are protected by the constitutionally
guaranteed freedoms of expression, free speech and assembly. Peaceful public

protests are equally protected by the constitution.

I do not agree that POMA was intended to operationalize Article 29 of the
Constitution as asserted on behalf of the Attorney General. Clearly its principal
purpose, as discernable from Section 8, is to enable the police to suppress
enjoyment of a constitutionally guaranteed freedom of assembly using very
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arbitrary discretion, A clear abuse of the powers vested in police by POMA was

considered in Male Mabirizi & Others vs Attorney General in addressing the
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in my view. Law enforcers, particularly the Police Force, believe that POMA
empowers them to ban or violently disperse public meetings of a political nature
or even social gatherings organized by certain categories of individuals. This is

most unfortunate.

This Court cannot fail to take judicial notice of the fact that the police have
indeed suppressed numerous public gatherings of a political or social nature in
the name of maintaining public order. I already pointed out that in Male Mabirizi
& Others vs Attorney General, this Court dwelt at some length on illegal police
directives that had been issued to suppress certain public gatherings of a

political nature which were organized by politicians of a particular persuasion.

In my view, the illegal directives that were the subject of that petition obtained
their apparent legitimacy from the provisions of POMA. It is for that reason that
this Court must express itself unequivocally that the police have absolutely no
legal authority to stop the holding of public gatherings on grounds of alleged

possible breach of the peace if such gatherings are allowed to proceed.

The police’s duty is to regulate the holding of public gatherings and ensure there
is no breach of peace. For instance, organizers of a gathering intended to be held
in a hospital or military installation may be directed to a different place. In all
other cases, all that police needs to do is deploy its personnel to supervise a
public meeting and guard against the same becoming violent. I wholly reject the
notion that the police have super natural powers to determine that a particular
public gathering should not be allowed to happen because it will result into a

breach of the peace.
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A breach of the peace may result not from participants in a public gathering but
rather from unlawful interference with the same by third parties. The attention
of the police is supposed to be directed at the actual individuals causing a breach

of the peace. This is the approach to the notion of causing a breach of the peace

in English Law.

The notion that public meetings should be held without inconveniencing anyone,
which is clearly evident in the Attorney General’s submissions is without merit.
As this court held in Muwanga Kivumbi vs Attorney General, there is some
reasonable inconvenience to be expected from the holding of a public gathering
or political protest. There is little doubt that numerous social gatherings, such
as sports related gatherings, religious gatherings, wedding motorcades inter alia
tause some measure of inconvenience to the rest of the public going about their
private lives yet the same are rontinely, and rightly so, allowed to proceed without
disruption by the law enforcement. This same attitude must be applied to

political protests and public meetings of a political nature.

The assumption that public meetings of a political nature, or social gatherings
held by politicians, are more likely to cause a breach of the peace because they
have not been authorized by police and should not be allowed to happen is not
correct. Neither is the assumption that failure to notify police of an intended
public meeting of a political nature is good enough excuse to violently disperse
the same. The blanket prohibition on holding of public meetings that have no

police permission or prior notification is simply unconstitutional and a violation
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of Article 29 of the Constitution which among others guarantees the right to

freedom of peaceful assembly and demonstration.

I'also take judicial notice of the fact that certain social gatherings, such as sports
competitions between rival teams, music shows inter alia also occasionally cause
a breach of the peace but the law enforcers do not react by prohibiting such

competitions or games from taking place in the future. Besides, to do so would

be unconstitutional.,

The refusal to extend (he same favor to public gatherings of a political nature is

simply a reflection of an unconstitutional animus by law enforcement against

political activities,

Public meetings/ processions or gatherings, even those of a political naturc, must
be equally seen in the same prism as other tolerable social or religious gatherings
that may provide some mecasure of inconvenience to the public. Individuals who
conduct public meetings such as peaceful protests and processions in violation
of the law or police orders should not be treated like dangerous criminals even if

their defiance of lawful orders is not to be condoned.

This is not to suggest that any order by the law enforcers prohibiting a planned
public meeting or ordering one to disperse is lawful. The notion that all orders
issued by the police prohibiting a public meeting, procession or gathering for

whatever arbitrary reason are lawful is equally unconscionable.

Such a notion, that all orders issued by police or law enforcement stopping a

planned or on going public meeting are lawful, is in violation of Article 43.
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Limitations on enjoyment of constitutionally guarantced rights must be

demonstrably justifiable and acceptable in a free and democratic society.

Prohibition of public meetings, protests or processions on grounds that the police
has declined to provide permission or not received notification of the same is not
a lawful limitation on the constitutional freedoms of assembly and right to
demonstrate peacefully and unarmed. Police permission is not required before

the public can assemble or hold a demonstration.

Unlawful orders, including those issued by law enforcement agencies such as
the policc, may be lawfully disregarded. Courts of law in various jurisdictions
have ruled that no criminal liability should attach to an individual for
disregarding a police order issued unlawfully even if under the guise of

preventing a breach of the peace.

This is the practice in all civilized communities. I will therefore briefly summarize

some jurisprudence on this question to confirm that this is not a novel position

at all.

Public meetings, political protests and other related gatherings are not a new
phenomenon unique to this country. The legality of police powers to suppress
protests and public gatherings is a question that has been determined in various

jurisdictions and one with very wide treatment in English Law.

Similarly, the desire by law enforcement to suppress public gatherings as
opposed to regulating them is not unique to the Uganda Police Force and related

security agencies. It is a temptation of law enforcement in various jurisdictions.
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Courts routinely check the same in the name of preserving and asserting the
fundamental rights of freedom of expression, conscience and assembly inter alia.
It is only in undemocratic and authoritarian regimes that peaceful protests and

public gatherings of a political nature are not tolerated.

The Judges of the English Supreme Court in Redmond-Bate vs Director of
Public Prosecutions, 1999 EWHC Admin 733 (234 July 1999) considered the
curious conviction of a street preacher for disregard of lawful orders issued by a
police officer to desist from preaching on grounds that she was causing a breach
of the peace as the content of her street sermons incited some of the listeners
and she refused to stop preaching when ordered to do so by a police officer. In
allowing her appeal and quashing the conviction, the Supreme Court held that
she had not committed any offence in preaching and the directive by the police

officet to her to stop preaching was, in the circumstances, unlawful.

The Juslices of the Supremc Court emphasized that the conduct of a public
gathering or an individual protestor may not necessarily be the cause of a
potential breach of the peace. Rather it is the reactions of others, who may not
like the content of the public speech or protest that may behave unlawfully. The
police is required to stop the others from behaving unlawfully in reaction to a
public speech or protest as opposed to stopping the speaker or protestor from

proceeding with their speech or protest.

Lord Justice Sedley emphasized that, “A police officer has no right to call upon a
citizen to desist from lawful conduct. It is only if otherwise lawful conduct gives

rise to a reasonable apprehension that it will, by interfering with the rights or
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liberties of others, provoke violence which, though unlawful, would not be entirely

unreasonable that a constable is empowered to take steps to prevent it.”

For this reason, it had been held much earlier in Beatty v Gilbanks (1882) 9
QBD 308, that a lawful procession by religious adherents of the Salvation Army
which attracted disorderly opposition and was therefore the occasion of a breach
of the peace could not found a case of unlawful assembly against the leaders of
Salvation Army who organized the procession. The Court held that the natural
consequences of the lawful procession of the Salvation Army could not include

the unlawful activities of others opposed to it.

In essence, the Court upheld the legality of the procession by the Salvation Army
adherents cven though the same led to a breach of the peace. It was ruled that

the breach of the peace was caused by those opposcd to the said procession.

In R v Nicol and Selvanayagam 1996 Crim LR 318, it was held that before the
Courl can properly find that the natural consequence ol lawful conduct by a
defendant would, if persisted in, be to provoke another to violence, it should be
satisfied that in all circumstances it is the defendant acting unreasonably rather
than the other person. In other words, even where a public gathering results into
a breach of the peace, the law enforcers should direct their attention at the cause
of such breach and be satisfied that it is not some other third party as opposed

to the convener of the public gathering.

It is for this reason that in Wise v Dunning 1902 1KB 167, a Protestant

preacher was held to be liable to be bound over to keep the peace on grounds
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that there was evidence that he habitually accompanied his public speeches with

behavior calculated to insult Roman Catholics.

In R v Howell 1982 2 QB 416, Watkins LJ adopted the following test for
determining whether a breach of the peace had been occasioned by a public

gathering;

“... We cannot accept that there can be a breach of the peace unless there
has been an act done or threatened to be done wkhich either actually harms
a person, or in his presence his property, oris likely to cause such harm, or
which puts someone in fear of such harm being done. There is nothing more
likely to arouse resentment and anger in him, and a desire to take instant

revenge, than attacks or threatened attacks on a person’s body or property.*

This reasoning offers useful guidance for our own law enforcement in monitoring

potential breach of the peace at a public gathering.

In Duncan v Jones 1936 1KB 218, Lord Hewart emphasized the relationship
between personal liberty and the holding of public meetings or gatherings in the

following passage;

“There have been moments during the argument in this case when it
appeared to be suggested that the court had to do with a grave case
involving what is called the right of public meeting. I say “called” because
English law does not recognize any special right of public meeting for

political or other purposes. The right of assembly, as Professor Dicey puts it
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- IS nothing more than g view taken by the court of megl'malz)_icl_L@ngi_l‘)sfcw

of the subject.” Additional emphasis is mine,

The European Court of Human Rights in Steel and others vs The United
Kingdom (Case No.67/ 1997) held that the concept of breach of peace in English
law is confined to persons who cause or appear to be likely to cause harm to
others or who have acted in a manner “the natural consequence of which was to

provoke others to violence”,

The English House of Lords in R vs Jones 2007 1 AC 13, per Lord Hoffman
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mark of civilized community that it can accommodaqte protests and

demonstrations of this kind.”

[ would urge the same lenience on part of law enforcement and the courts of law
in this country for the very reasons cited by the English House of Lords above.
The passage of laws calculated to muzzle and penalize members of the .public
engaged in demonstrations, protests and similar activities is not in the interests

of protecting our young democracy. We have good precedent in English law.

Outside English Law, the position is still not different. For instance, the United
States Supreme Court has consistently held, in the past century, that public
officials cannot have the right under the law to pick and choose which protests
to permit and those to stop. It has been held that such an “unbridled power” to
prohibit assemblies violates the Federal Constitution of the United States. See

Edwards v South Carolina 372 US 229(1963) and Shuttleworth v

Birmingham, 394 US 147 (1969) among others.

On the continent, in South African Transport & Allied Workers’ Union
(SATAWU) & Another vs Jacqueline Garvas & Others CCT 112/11, 2012
ZACC 13, the South African Constitutional Court nullified a provision in the
Regulation of Gatherings Act of South Africa which imposed civil liability for
tortious actions of organisers and convenors of protests and demonstrations.
The Court held that this provision would have a chilling effect on the enjoyment
of the right to peacefully assemble and demonstrate as organizers without

appropriate financial muscle would be deterred from holding large protests that
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they may not be able to control. Consequently, the Court ruled that the provision

was not demonstrably justifiable in a democratic society.

It is also my view that the impugned provision does not pass the test of being a
lawful restriction. While the right to assemble can be restricted or regulated as

provided for under Article 43 of the Constitution, the restriction must be

demonstrably justifiable.

Mulenga JSC in Charles Onyango Obbo & Andrew Mwenda vs Attorney
General, Constitutional Appeal No.2 of 2002 held (hut restrictions on
enjoyment of freedoms must pass the test of being demonstrably justifiable in a
free and democratic society. In this context, a provision whose effect is to give
the law enforcement unbridled power to determine which public gatherings can

take place is certainly not unacceptable in a free and democratic society.

In Col (Rtd) Dr Kiiza Besigye vs Attorney General, Constitutional Petition
No.33 of 2011, in his dissenting opinion, Kakuru JA /JCC emphasized the rights
of citizens to political expression and association and held that the acts of
Uganda Police Force in criminalizing exercise of political rights are

unconstitutional. He held as follows;

“Citizens of this Country are free to walk, demonstrate, shout or otherwise
express their discontent with policies, actions, laws or lack of them at any
time. It does not matter that those doing so are members of the political
parties in opposition or ordinary citizens under whatever name called. See
Olara Otunnu vs Attorney General, Constitutional Court Constitutional
Petition No.12 of 201 0, Muwanga Kivumbi vs Attorney General,
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Constitutional Court Constitutional Petition No.9 of 2005 and Moses
Mwandha vs Attorney General, Constitutional Court Constitutional Petition
No.05 of 2007. The rights enjoyed by members of the ruling party and its
Supporters are the same rights ought to be enjoyed by the rest of the
population. One of the key tenets of democracy is that those with dissenting
and or minority opinions must be allowed to express them within the law.
Whilst doing so they commit no offence. Criminalizing dissent is therefore

unconstitutional.”

I agree with the portion of his judgment cited above. While the State has a duty
to ensure that there is no breach of peace resulting from exercise of peaceful
assembly by carrying out objective regulation, this duty does not amount to
permission to wantonly disperse public gatherings or prohibit meetings of groups

agitating for political causes that are opposed to the government of the day.

As I have elaborated, the concept of breach of the peace is subject to an objective
test. It is not true that public gatherings or meetings are the cause of breach of
the peace. It may, in some cases, be caused by law enforcement unduly
interfering with the rights of protestors or demonstrators or individuals gathered
in a particular space. Police action must be directed against those causing a
breach of the peace by either interfering with peaceful public gatherings or those

who, in the course of a peaceful protest, depart from its objectives.

That is the proper duty of the State and it is not to be confused with the attempt
in Section 8 of POMA of providing blanket powers to the police officers to stop

any intended public meeting as they please by denying the same permission or
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falsely claiming that they are in possession of intelligence that a certain gathering

will lead to chaos.

As pointed out in the petition, the Petitioners appreciate the need for regulation

of public meetings and gatherings but contend that such regulation should not

urgent need for the legislature to putin place regulations which the Police should

follow while implementing the POMA.

In conclusion on this issue, I find that in enacting and assenting to the POMA
with the impugned section 8, Parliament and the Executive acted in

contravention of Articles 92 of the Constitution and therefore, it’s null and void.

Consequently, I allow the petition not only on the narrow ground that the
impugned Section 8 violated Article 92 but also on the wider ground that it
violates Article 29 that guarantees freedom of assembly and the right to

demonstrate peacefully and unarmed.
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against particular groups such as political players from the opposition or civil
society groups expressing themselves on questions of the day. Hopefully, this
decision will provide much needed guidance to the law makers whose enactment

of the impugned provision led to this petition and a pattern of violation of Article

29 of the Constitution by law enforcement organs.

In view of my discussion above, I would still have annulled the impugned Section
8 of the Public Order Management Act on wider grounds of violatin g Article 29

even if the decision of Muwanga Kivumbi vs Attorney General had never

existed.
I therefore answer issue one in the affirmative.

Remedies

The remedies sought are spelled out at the beginning of this Judgment. I shall

therefore not repeat them here.

In view of my findings on issue 1, it is hereby declared that;

(@) That the action of the Respondent in enacting and assenting to section
8 of the Public Order Management Act which section is materially
similar to section 32(2) of the Police Act that was declared
unconstitutional by the constitutional court in Constitutional Petition
No.9 of 2005, Muwanga Kivumbi vs Attorney General is inconsistent

with and in contravention of Articles 29, 43 and 92 of the Constitution.
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5 (b) The Petitioners are awarded the costs of this petition,
I so Order
g™
3 NG \/\
Dated at Kampala this ....................... of..... \C‘(C\(C ............ 2020.
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This petition was brought under Article 137(3) of the Constitution of the
Republic of Uganda, 1995 and the Rules 3 and 4 of the Constitutional
(Petitions and References) Rules S| No.91 of 2005, seeking for several

declarations and orders.

Background

I have read the judgment of my learned brother Cheborion Barishaki
JA/JCC and | agree with his summary of the background of this petition. |

will not reproduce the same here.

At the hearing of the petition, Mr. Onyango Owor appeared for the
petitioners and Mr. George Kallemera (Pricipal State Attorney) appeared

for the respondent.

At the hearing on the 13th June 2019, Counsel for the petitioners informed
court that he had filed written submissions abandoning all others issues
and challenging only the constitutionality of Section 8 of the Public Order
Management Act. Therefore in his written submissions, learned counsel
for the petitioner raised only two issues for this court's determination which

are,;

Issues 1: Whether the enactment and the assent to
section 8 of the Public Order Management Act is
inconsistent with and in contravention of Article 92 of the
1995 Constitution?

Issue 2: Whether the Petitioners are entitled to the

remedies sought?

I shall deal with the issues in the order in which they have been put to this

court by the petitioners for determination.
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I shall not reproduce the well settled principles for constitutional
Interpretation as they have already been correctly and ably outlined by my
learned brother Cheborion Barishaki JA/JCC in his lead judgment.
However, | must emphasize that, as rightly observed by this court in the
case of Dr. James Rwanyarare and Another v Attorney General
Ruling in Constitutional Petition No. 5 of 1999, the entire constitution
has to be read as an integrated whole with no one particular provision
destroying the other but each sustaining the other. In that case it was

observed as follows;

“Lord Justice Manyindo, DCJ (then) stated in Major
General Tinyefunza Vs The Attorney General.
Constitutional Petition No. 1 of 1996, Constitutional Court
of Uganda (unreported) that:

"...the entire constitution has to be read as an
integrated whole and no one particular
provision destroying the other but each
sustaining the other. This is the rule of
harmony, rule of completeness and
exhaustiveness and the rule of paramountcy
of the written Constitution."

Oder JSC (R.L.P), while talking about principles of
constitutional interpretation remarked on in the same
case that:

"Another important principle  governing
interpretation of the Constitution is that all

provisions of the Constitution concerning an
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issue should be considered all together. The

Constitution must be looked at as a whole.

In South Dakota Vs North Carolina 192. US 268 (1940)
L.ED 448, the US Supreme Court at page 465 said that:

“Elementary rule of constitutional construction is
that no one provision of the Constitution is to be
segregated from all others and considered alone.
All provisions bearing upon a particular subject are
to be brought into view and to be so interpreted as

to effectuate the instrument.

In my judgment the principles of interpretation of
the constitution to which | have referred above
should be applied to the interpretation of our

Constitution."”

| respectfully agree with those views. Different articles of the constitution
on the same subject must be looked at and construed together without

destroying each other so as to create harmony among them.

Determination of Issues

Issues 1: Whether the enactment and the assent to section 8 of the
Public Order Management Act is inconsistent with and in
contravention of Article 92 of the 1995 Constitution?

Submissions

In summary the submission of the petitioners on this issue are that
since section 8 of the Public Order Management Act is similar to section
32(2) of the Police Act which was declared unconstitutional by this court,
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then the enactment of the impugned section 8 of the Public Order
Management Act was unconstitutional. The reason being that Article 92
of the Constitution of the Republic of Uganda restricts parliament from
enacting retrospective legislation and prohibits parliament from passing
any law to alter the decision of any court as between the parties to the
judgment. That the decision of Parliament of the Republic of Uganda to
pass the Public Order Management Act with Section 8 which is similar
to section 32(2) of the Police Act Cap 303, which had been ruled
unconstitutional in Constitutional Petition No. 09 of 2005; Muwanga
Kivumbi vs Attorney General had altered the decision of this court.
Further, the petitioners go ahead in their submissions to cite case
authorities to demonstrate the rule against retrospective legislation and
the rationale/importance of the said rule. Counsel then prays that this
court finds section 8 of the Public Order Management Act
unconstitutional for being inconsistent with Article 92 and Article 2 of the
Constitution of the Republic of Uganda, 1995.

The respondent’s submission in reply, in summary, is that there is
nothing retrospective about or in the effect of the provisions of the Public
Order Management Act and the petitioners have not presented any proof
of this allegation. Further that the Public order management Act does
not alter the decision of court in Constitutional Petition No. 09 of 2005;
Muwanga Kivumbi vs Attorney General because the ratio decidendi in
the Muwanga Kivumbi case was that the impugned Section 32(2) of the
Police Act was not regulatory but rather prohibitive as it gave powers to
the Inspector General of Police or any authorized officer to prohibit the
convening of an assembly or forming of a procession in any public place
on a subjective reason contrary to Article 29(1)(d) of the Constitution.

In effect the learned Principal State Attorney is saying that the reason why
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the said section of the Police Act was declared unconstitutional s
because it gave the Inspector General of Police power to prohibit the
freedom to assemble and demonstrate basing on an infinite or unspecified
number of grounds. That on the other hand the purpose of the Public
Order Management Act is not prohibitive but rather regulatory as seen
from the long title of the Act. Counsel then prayed that this petition be
dismissed for being misconceived and lacking merit.

In rejoinder, the petitioners reiterated their submissions and agreed with
the respondent’s submission that the rationale for declaring section 32(2)
of the Police Act unconstitutional was that it was prohibitive. That
however, parliament re-enacted the same provision in form of Section 8
of the Public Order Management Act which altered the decision of this
court in Muwanga Kivumbi’s case. That the impugned section 8 of the
Public Order Management Act is similar both in form and effect to the
nullified provision of the Police Act and is thus unconstitutional and in
contravention of the Article 92 of the Constitution. Specifically counsel
for the Petitioners cites section 8(1) of the Public Order Management
Act which gives the Inspector General or any authorized officer power to
stop or prevent the holding of a public meeting where it is held contrary to
the provisions of the Public Order Management Act. That the words
“stop” and “prevent” in section 8 of the Public Order Management Act
connote prohibition and not regulation.

Consideration of issue 1:

What comes out clearly from the submissions of the parties is that the
resolution of this issue lies in first understanding the decision of this court
in Constitutional Petition No. 09 of 2005; Muwanga Kivumbi vs
Attorney General then juxtaposing the Provisions of Section 32(2) of the
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Police Act and Section 8 of the Public Order Management Act to
determine whether they are similar both in form and effect. Last is by
determining whether or not the enactment had the effect of reversing the
decision of this court in Constitutional Petition No. 09 of 2005;

Muwanga Kivumbi vs Attorney General.

| have read extensively the decision of this court in Constitutional
Petition No. 09 of 2005; Muwanga Kivumbi vs Attorney General. |
agree with the interpretation of this decision by the learned Principal State
Attorney that the reason why this court found section 32(2) of the Police
Act unconstitutional is that the provision gave the inspector General or an
authorized officer powers to, out of personal discretion and for unlimited
reasons, prohibit any assembly or gathering in a public place. This
interpretation is clearly supported by the words which the Justices used in

making the decision. | will quote;

G.M OKELLO, JA/JCC (then) had this say in support of the declaration

that the provision was unconstitutional;

“...subsection clearly empowers the inspector general of
police to prohibit the convening of an assembly or
forming of a procession in any public place, on subjective
reason. The right to freedom of assembly and to
demonstrate together with others peacefully is a
fundamental right guaranteed under Article 29(1) (d) of
the Constitution of this country. The above subsection
therefore places a limitation on the enjoyment of that
fundamental right. While | agree that such a right is not
absolute, any limitation placed on the enjoyment of such

a fundamental right like this one, must fall within the limit
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of Article 43 (2) (c) of the Constitution of this Country

which provides:-

“Any limitation of the enjoyment of the rights and
freedoms prescribed by this chapter beyond what is
acceptable and demonstrably justifiable in a free and
democratic society or what is provided in this

Constitution."

The imposing question is, does the power to prohibit the

convening of an assembly or forming of a procession, in

a public' place, for whatever reason, fall within the limit
prescribed in the above Article 43(2) (c)? My humble
answer is that it does not. It goes beyond what is

acceptable and demonstrably justifiable in a free and
democratic society or what is provided in this
Constitution. The reason is that the exercise of that power
has the effect of denying the citizens enjoyment of the
fundamental right gdaranteed under Article 29(1) (d).
Application of purpose and effect principle of
constitutional interpretation enunciated in the Queen VS
Big Drugmark Ltd (others intervening) 1996 LRC
(Constitution) 332 and adopted in Attorney General VS
Salvatori Abuki and Richard Obuga, Constitutional
Appeal NO. 1 of 1998, in interpreting the impugned
subsection 2 of section 32 produces that

result.”(emphasis mine)
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Hon. Lady Justice L.E.M. Mukasa-Kikonyogo, DCJ (R.I.P) said while
supporting the declaration of section 32(2) of the Police Act

unconstitutional, that;

I am, therefore, in agreement with my sisters and brother
on this Coram that to interpret and uphold S. 32 (2) of the
Police Act as authorizing the Police to prohibit
assemblies including public rallies or demonstrations
would be unconstitutional. Clearly, it would be giving the
Police powers to impose conditions which are
inconsistent with the provisions of Article 29 (1) (d) of The
Constitution which guarantee the enjoyment of the

freedom to assemble and demonstrate.

As it was rightly pointed out by Byamugisha, JA, in her

judgment, the powers given under s. 32 (2) of the Police

Act _are prohibitive and not requlatory. They cannot

therefore, be justifiable, in the circumstances of this

petition.(emphasis mine)

Hon Justice A.E.N Mpagi-Bahigeine, JA/JCC (then) also had this to say
in support of declaring section 32(2) of the Police Act as

unconstitutional;

It is the paramount duty of the police to maintain law and
order but not to curtail people's enshrined freedoms and

liberties on mere anticipatory grounds which might turn
out to be false. Lawful assemblies should not be

dispersed under any circumstances. Most importantly in

such cases the conveners of the assemblies can be
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required to give an undertaking for good behavior and in

default face the law.
C.K Byamugisha, JA also added that;

In the matter now before us, there is no doubt that the

power given to the Inspector General of police is

prohibitive rather than requlatory. If is open ended since

it has no duration. This means that rights available to

those who wish to assemble and therefore protest would

be violated. (Emphasis mine)

A logical analysis of the reasoning of the Justices of appeal/Constitutional
Court in the Muwanga Kivumbi case, in my view, puts the success of this
present petition before us in utter jeopardy. First the wording of the
section 32(2) of the Police Act is completely different from that of
section 8 of the Public Order Management Act. Even the effect is totally
different because in Section 32(2) of the Police Act what the IGP
deemed reasonable would pass as a reason for prohibiting the
convening of the assembly or forming of the procession whereas in
The Public Order Management Act there is only one reason for stopping
or preventing the holding of a public meeting and that reason is where the
public meeting is held contrary to the Act. In my view this passes the
test of what is acceptable and demonstrably justifiable in a free and

democratic society.

In fact the Hon Deputy Chief Justice (then) Hon. Lady Justice L.E.M.
Mukasa-Kikonyogo in the Muwanga Kivumbi case was very clear on the
need for the rights under Article 29 to be enjoyed only in accordance
with the law. She held that rights must be enjoyed within the confines of
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the law as provided by Article 43 of the Constitution. If | may quote she
said;

On perusal of the evidence before court and upon
listening to the submissions of the counsel for both sides
and the relevant provisions of the law, it is not disputed
that the fundamental rights allegedly violated are not
absolute. They must be enjoyed within the confines of the
law as provided by Article 43 of the Constitution which

reads as follows:-

43. (1) In the enjoyment of the rights and freedoms
prescribed in this Chapter, no person shall
prejudice the fundamental or other human rights

and freedom of others or the public interest.

(2) Public interest under this article shall not permit

(a) Political persecution:
(b) Detention without trial:

(c) Any limitation of the enjoyment of the rights and
freedoms prescribed by this Chapter beyond 'what
is acceptable and demonstrably justifiable in a free
and democratic society, or what is provided in this
Constitution.

| therefore do not agree with the submission that the impugned section 8
of The Public Order Management Act is unconstitutional. In fact | do not

believe that the enactment and assent to the said section was in contempt
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of court orders or was an attempt to reverse the decision of this court. If
anything the decision of this court is what caused the enactment of a clear
law on the management of public order to avoid any doubt as to what the
limits are. The limits are now cast in stone and are no longer at the whims
or imagination of the Inspector General of Police or his authorized officers.
As of today Section 32(2) of the Police Act Cap 303 is still
unconstitutional for the reasons which the justices of this court stated in

the Muwanga Kivumbi case.

For ease of reference | shall quote the impugned provisions of the law.
Under Section 32(2) of the Police Act it is enacted as follows:

32. Power to regulate assemblies and processions.

(1) Any officer in charge of police may issue orders for

the purpose of—

(a) regulating the extent to which music, drumming or a
public address system may be used on public roads or

streets or at occasion of festivals or ceremonies;

(b) directing the conduct of assemblies and processions
on public roads or streets or at places of public resort and
the route by which and the times at which any procession

may pass.

(2) If it comes to the knowledge of the inspector general
that it is intended to convene any assembly or form any
procession on any public road or street or at any place of
public resort, and the inspector general has reasonable

grounds for believing that the assembly or procession is

likely to cause a breach of the peace, the inspector
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general _may, by notice in writing to the person

responsible for convening the assembly or forming the

procession, prohibit the convening of the assembly or

forming of the procession.




