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The 15 “appeliant and the {st respondent were
Candidates of the 2nd Appeliant (APC) and the 2nd

respondent (PDP) respectively in the G_Ovemorship
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* " Election conducted in Imo State 0n 8" March, 2019 along

WIth 68 other candidates, The 1t respondent was
returned as the winner of the election, The 1t appellant

Was dissatisfied with the return of the 1%t respondent and

filed @ petition challenging the said return on tﬂvyﬁ’
grounds: (a) The {st Respondent was not validly ele/e’fjéd

A
by majority of fawfyl votes cast and (b) The decldration

and return of the 1st Respondent is invalid by reason of

non-compliance with the Electoral Act. He sought severa|
reliefs including the nullification of the 1st respondent’s

'eturn and the declaration of the 1** appellant as the

. It was the Appellant’s
contention, jnter alia, that election held in 27 Local

Governments Area, 305 Flectoral Wards and 3, 523

polling units, That the 3" respondent cancelled the

election in 257 polling Units, collated results from 2,883

palling units and excluded resylts from 388 polling units.
. It was the appéllants’ contention that the'y scored an
overwhelming majority in the 388 polling units, the result
of which was excluded from war collation resyjt (Forms

EC8B). Furthermore, the appellants contend thatthe totg]
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7 votes due to the appellants but unlawfully excluded from

the 388 poling units is 213,605 while the 17 respondent
s entitled o 1,903 vites from the same 388 poling unts,
{twas also chritended that the 1 respondent was

retu’rned basedon a wrong computation of vetes collated
from 2,883 polling Units,

The respondent filed replies to the petition, called
. withesses and ‘tendered “documents in support of their
"espective positions. After considering. written addresses

of counsel, the trig| Tribunal found N6 meritin the petition
and dismissed it

Dissatisfied, the appellant appealed to the lower
court. In a majority decision of 41, the lower court
dismissed the appeal on 19/11/2019. The appellants are
still dissatisfied ang have further appealed to this coyrt,
The parties duly filed and exchanged their respective

briefs which were duly adopted and relied upon in support
of argument of their positions.
The 1st "espondent filed a mation on notice on

10/1/2020 se__eking,to.‘st_rike out the appeal on the ground
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HEE this court had- delivered a judgment in SC.
Peoples Party (APB) & o, delivered o 20/12/2019
on the nomination 6f the appellant therein as candidate

of two p'olitfica’l parties and Held that the nomination was

nvalid, null and void and in violation of Section 37 of the
Electoral  Act, 2010 (as amended). Tt js the 1st
"espondent’s contention that the judgment is a judgment

Inrem and is therefore binding on all parties. That in the

nstant case, the on appeliant also nominated the 1st

appellant as jts candidate for the Same election with the

effect that twg candidates were projected for the pnd
appellant in the same election,

In their counter affidavit apgd written address in
oppositioh, the appellants argued, jnfer alia, that the
Judgment in s, 1384/2019 IS In respect of the validity of

the nomination of the 1% appellant by the 2nd appellant,

which s d Pre-election matter for which jurisdiction is

vested in the High court. It is also argued that the

applicant was not a party in the pnd appellant’s primary

election - which dave rise to the Nomination of the 1st

4



* Appelant. Tt s firther contended that the igsye as o who
Was the valdly nominated candida

fe of 2 appellar was

B0 restin the judgmens of the High Couit of Img State

I'have considered the submissions of learned counge
on either side as contained in their written addresses, My
first Observation s that the issye raised in the pst
respondent’s application s 3 fresh issue being raised for
the first time in this court without prior leave having been

sought and obtained. Failure to seek and obtain the

requisite leaye renders the ISsUe so rajsed in COmpetent,
Seer ALC Lid

Vs NNPC (200




'cannot be at ]arge otherWise |t Would cor

:fo!lows'

'I,;”thle'appellate court will not ligl _y“depart
from theim. The» f";‘ppellate court relies on the
oplmon of the

éo IFt-from which:it he; 5 apals

do so. wheie the points érgued befdre' it
cons:st of alle"" '

below on every alie _
before it against the]udgment of thai: court "



The partles to this apphcatlon are ac/ /dem that the
Judgment in SC 1384/2019 was in respect of the Issue

of doublé nommatlon |n the Z”d appellant S prlmarles The

1 to 31 respendents in the -appeal had by way of
originating summons challehged the. nomination of
Ugwumba Uche Nwosu as the Governorship candidate of
the Action Alliance Party on the ground that the said
nomination was made during the pendency of a similar
nomination of the same Ugwumba Uche Nwosu by the Al
Progressives Congress. The contention in that case was
that Unche Nwosu had “knowingly” allowed himself to be
hominated by more than one political party in breach of
Section 37 of Electoral Act, 2010, as amended, which
therefore rendered his nomination as the Governorship
candidate of the Action Alliance null and void. The trig|
court and the court of Appeal declared Uche Uwosy's

nomination null and void and of no effect. This court in

S¢, 1384/2019 upheld the concurrent ﬂndmgs on the
ground that t_he said Uche allowed himself to be

“knowingly” nominated by two political parties for the
ame position at the sarne time.



The openrng sentence et the ]udg_ment reads “Thrs

It s rnstructrve to n’ote- that in’ the

appircatron under consrderatron the

| contending that the 1% appellant knowrngly allowed

himself to be nominated by more than one polrtrcal party

Furthermore, as rightly submitted by learned counsel

for the appellants, the jurisdiction to determine whether

| prnpt apart;has been validly nominated as a candidate

In an election is vested in the High Courts. Section 87 (9)
of the Electoral Act, 2010, as amended, provideS'

and the. nes of a polr i i

not been compgled With in the selection or |
omin: tlpn of g cand:date of a po_l‘ltlcal party
election, may apply to the Fedéral High
'or_.the ngh Court of a State or FCT for

Sectlon"233(1) of the 1999 const_rtutiQn as amended,
provides: '

"The Supreme Court shall have Jurlsd:ctlon,
to the exclusron__.of any other court of law in

N_;g‘eria'-, to and deterfine appeals from
the Court’ of;AppeaI "



The original jufisdiction conferred on this court by

cletion o elecion relsted malters. It was ciarly
eckowledged at page 7 of the judgment of this court in
SC. 1584/3015

_.étta.f;hé.d as Exhibit 1 to the supperting

affidavit, that the Subject matter of the appeal was a pre-
election matter,

——

It was commenced by originating
summons at the ~ederal High Court, Abuja (

In compliance
with Section g7 (9)

of the Electora] Act, 2010, as
amended) and proceeded through the Court of Appeal to

this court. Thig Court has no original jurisdiction to

determine whether dn aspirant was properly nominated

by his party as a candidate for election,

The issue fought between the parties to this appeal
at the trial court was on the exclusion of votes scored by
the appellants in 388 polling units from ward collation

results (Form EC8B) which led to a Wrong declaration of

 the 1% respondent as the-winner of the election, The issue

of the 1% appellant’s nomination by the pnd appellant did
not arise,



It is for these reasons that I agree w_rth Iearned

coufisel for the appelliant that the valrz,;ty of the 15L

appellants nommatron as a candrdate of the 2”d appel[ant

for the Governorshrp Electron in Imo State isa fresh | issue
raised for the ﬂrst time in this court wrthout leave.
Furthermore, It s a pre—electron matter, in respect of
which this court Jacks originat jurisdiction to determine

same in 3 postre-leetien--appealr The application therefore

fails and is accordingly dismissed.

In the substantive appeal, the appellants raised 6

Issues for determination as follows:

I'&"TI R
1. Considering the facts of this case; and the case

law on polling unit results given to Police Officers
aeployed to polling unjts, whether the court
below was not in grave error when it held that

PW54 was not the proper person to tender
exhibits PPPI - PPP3667 (Grounds 2, 3, 4 and 5 ).

<. Gliven the state of p/eadmgs and the evidence
before the lower court, W/remer the decision of
the court below thar the Appellants did nor prove
their allegation that their scores were excluded

from collation” was not wrong as a result of a
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misconception o¢ the Appellants “case? (Grounds
67,8 9. 11, 13015 15 and 2.2) |

- Wasithe court pelpy notin error when jt neld that
Appe(/a/zfs’ /sslies 1, 2, 4 and 5 | VV/?ZEf? raised
distinctive Complaints aqgainst the decision of the
trial Tribuna/ “sre 5y indexed in the evaluation of
evidence by the tris) Tribunal” therep y 1ailing to
consider and resojye each /ssue _d/'sz‘/'ncf/y and
d/;ef/hcf/'ve/y? (Ground 1 of the Grounds of
Appeal),

- Whether the courr below was jn grave error when
it failed to Tully resojyve Lthe complaint raised in
Issue 3 pefore j and having lumped issyes 1, 2
4and 5 together, withour considering the djstinct
complaint in each 1ssue, ft proceeded to resolve

them in the Respondents’ fayoyrs (Grounds 10,
12 and 14),

- Having regard o the facts of this case, whether
the court belpyy Was not wrong in its Construction
and interpretatipp OF Section 179 of the 7 999
Constitution of the rederal Republic of Nigeria (as
amendeq) to the effact that only a candjiate who

came second in an election can raise allegation of

11



nIN<COMplirice Within Section 1797 (Grouinds 17
CBERG).  esoT

 falle 19 join "2 a0 kil runnersu,o?(zosers)
and-accordingly strick it 55775 (Grounds 18,

20-and 21)

The 15t nd and 3r respondents formulated 3,9, and

. 2 issues respectively, 1 adopt the Issues. formulated by
the a_p'pellan.ts for t_he_ reso_[l_jtiiqn of the appeal.
I'shall consider Issues 1 and 2 together,

With regard to issye 1, itis contended on behaf of
the Appellants that the Crux of their case as pleaded in
paragraphs 19, 20, 21,22, 23 and 24 of their petition and
as found by the two lower courts, was that scores due to
the appelila nt from 388 polling units were not cojlated into

forms. EC8B, thereby denying the appellants 213,695

votes whils the Respondents denjed the exclusion of such.
restilts and the 3w

Paragraph 14 of

"espondent specifically pleaded i

its Reply to the petition that the
authentic results of the election would he

tendered at the
trial,

+12



Learned Senior counsel for the Appellants, D.D.

bitted thit at ihe i,

U

!

PW47, afd Pyw49 nder cross-examination confirthing the

Presence of Police Officers in theit . tinifs. therey

illustr-a_tjng fh_e relevance of the evidence of PW54, who
tendered Exhibits PPP1-PPP366. He noted that the trial

+ Trbunal expunged the exhiits on the ground that PW54

lacked fhe Ccompetence and authority to testify and tender
the said documents, He noted further that the lower coyrt
upheld thejr appeal against the rejection of the
documents and held that PW54 was properly before the
court as a Subpoenaed v_vitness but refused to accord the

exhibits any probative value, relying on extraneous -

grounds without affording them a hearing.

One of the grounds relied on-by the lower court was
that the documents were not cértiﬂed: Itis contended by .
Learned Senior counsel that Exhibits PPP1-PPP366. are
duplicate originals  and therefore do ot require
certification in order to be admissible, He referred to

Section 86 (2). of the Evidence Act, 2011 };,@WQW@Q:VS

13



dUDOH “’1 r eJectmg the said
exhibits i_s_,th.,ét_,th’ey were directly in the custody of PW54.
Learned  Senior counsel ~rﬁ"’eferr.ed to portions - of the
evidence of PW54 tg show that the documents were in
the custody of the poljce authorities and released to
PW54 on the authority of the Commissioner of Police i
“obedieln,ce‘ -to“ mthe subpoena issye by the trial Tribunal.
Relying on sever| authorities, he submitted that the
Court is not entitled to speculate and must confine itself
to the evidence before it

In the circumstances he urged the court to find and
hold that the lower Court drew wrong inferences from the
evidence hefore it ag 'egards Exhibits PPP1 — PPP366 and
therefore reached a Wrong conclusion, He urged the court
to exercise-its powers under Section 22 o’f the Supreme
“Court Act to Consider, evaluate and give p’roba’tive value

o the documents.

On the admissibility and.evidential value of election

results given to Policemen, learned senior  counse|

14



'subrnltted that the procedure of grvrng"'electron results to

the Polrce rs provrded for |n Sectron 63(3) of the Electoral
Act 2010 as amended and paragraph 22(c)(|v) of INEC
Gurdelrnes for 2019 General Electrons He submrtted

further that the procedure has been valrdated by several

Nnadr VS Ezrke (1999) 10 NWLR (P_‘\_‘;ez-z) 229 @
239 Uche Vs Iqwe (2012) LPELR~M439 (CA)

-'34 39 Emerendwa & Anor, V& !NEC & @rs (2@17)

E_PELR 43225 (CA).
He submitted that the authorities relied upon by the

lower court did not consider the s/ generis nature of
election results given to Police Officers and that the cases
dealt with documents tendered from the Bar without

calling their makers or anyone linked to them.

In paragraph 4.31 of théir bnef the appellants set

outthe re]evance of the exhibits in contention. He noted

that the respondents failed to adduce ahy evidence in
proof of theijr allegation that the d_ocuments were forged,

He also referred to Adelaja Vs Faroiki & Arior. (1990)

15



existence of the document wou[‘d:be‘concluswe as ’EO I’ES
valldlty “
With regard to the second issue, it is the appellants
contention that in spite of correctly statmg that the
Petitioners' main grouse wias that thie 1% respondent was
wriofmv-a!icjly éléﬂctéd by the majority of votes cast at the
election -and that the election was invalid by reason of
non-compliance with the Electoral Act and that the non-
compliance arose as a result of the action of the 3
respondent by unlawfully excluding polling unit results in
areas where the petitioners reéorded- a very high number
of votes, the two lower courts wrongly held that the
allegation of exclusion of votes could not be proved
without calling the relevant polllng agents from the
affacted polling upits.
Learned senior counsel submitted that by Section
133(1) of the Evidence Act, 2011, the burden of first

“praving the existence or non-existence of -a fact lies on

16



e persait against iho the judgment of the court would

Adt, Wfiich provides that the burden of proof may in the

bou‘rsé of the trial, be shift}_e:d from one side to the other,
VG 0 the cese of Oloye Vs Nwanlavo. (2014 15
NWLRPEMZ!} 93, he Qs‘ubmitte;-d--that\the burden of
p-'rhontnavgis fixed on the pleadings.

-~

He submitted that the appellants discharged the
burden  of proving extlusion of results hy tendering
relevant documents and calling severa withesses. He
submitted further that there was ng issue joined by the
parties as to whether elections held in the various polling
units and that by Section 168 (1) of the Evidence Act,
thereisa Presumption that elections neld in all the polling

units on election day, He also referred to Sectijon 145(2)
of the Evidence Act,

Learned  senior counsel  submitted that the
respondents did not tender any result for the election in

the 38__8."p_c;)_lling units in Issue to contradict the duplicate

17



iginals Of the results terigierag by the appeflants even
o RS adritied ghat men and matetils iere
deploved to-the 368 polling uhits for the electicn, He
SUbmited that the dplicae origiials of Foring Eca
tendered by the Appellants er{jo;ycéd!‘the prestmption of
‘réé]ijlarity and the duty to l‘ebutAsame was on the
"éspondents. He referred to: Ogbole & Anor. Vs

Okloho (2015 LPELR — 41775 (CA) @ 45 - 46 4, -
B.

He submitted that the lower court misconstrued the
appellants case when It held, /nter ala, that Pw11 and
PW51 could not give evidence about the anomalies in the

388 polling units complained of because the appeliants,

f proof, the dgcision of the lower court s -
perverse and has occasioned g miscarriage of justice. He
refied on: Edilcon (i '

18



15 of the First Schedule tg the Elec

Learned senior counsel submitted “that gl that 3
Petitiorier whio- allegies Wiongful exclusioh of votes of
Cancé[lati'bh neieds t0-do is to ploduce and -..ténder_the
results in Form EGBA stiowing tht they. were exduded
2012) 7 NWLR (et 1208) 55 g 115 ~119H_p,
He noted that the 3”

respondent called no withess nor
tendered any d_ocumentary ‘evidence to justify the
exciuéion and none of thhe respondents cross-examined
the appellants’ withesses on the complaint that polling

UNit results were excluded from ward collation 'result. He

contended that it was the misconception  of the

appellants’ case by the lower court that led it to treat the
evidence of Pw11 and PW51 as hearsay evidence having
wrongly construed their evidence to be seeking to prove

what transpired gt the polling units during the election,

He referred to the dissenting opinion of Oho, JCA, in this

toral Act, 2010, as

19



'amended, which requires them to plead speclﬁcally the
particulars of votes objected to, the reason for the
Objection against the votes and to show how the
respondent intends to establish _at the trial that the
| petitioner was not entitled to succeed or be returned:; He
submitted that the respondents ought to have tendered
what they claimed to be the genuine results to enable the

tribunal compare both sets of results to determine which
Is authentic from the 388 polling units.

He reiterated the fact that the only issue joined on
the pleadings was whether or not the 3 respondent
excluded votes due to the appeliants from 388 polling
units and not on whether election took place in those
units and therefore the presumption under Section

168(1) of the Evidence Act, 2011 remained unchallenged.

In reaction to the above Submission, Dr, Onyechi
Ikpeazu, SAN, submitted on behalf of the 1% respondent
that having regard to appellants’ pleading, particularly in
paragraphs 20 and 21 of the petition, they were obliged
to prove (i) that elections were conducted in each of the

388 polling units; (i) that the elections were properly

20



conducted in those polling units: (iil) that they had agents

N each of the polling units and (iv) that the results of the

election in each of the 388 polling units were issued by

AVerments by the 3rd

'ESpondent in g reply.







“holding that the appellants were not entitled to the reliefs

sought in the absence of the evidence of pollmg unit and

ward collation agents,

.On the review of evidence by -the lower court,
learned senfor counsel submitted that it was the
appellants who urged the court to invoke its powers
under Section 15 of the Court of Appeal Act. He also
~.Submitted _that paragraphs 12(2) and 15 of the First
Schedule to the Electoral Act referred to by learned senior
counsel for the appellants are inapplicable to this case,
He submitted that an objection to votes contemplated by
the said paragraphs is in relation to votes declared by
INEC for Petitioners and that since the 1st respondent’s

SC0re was much higher than that of the Appellants, there
Was no basis for such an objection,

It was contended that the appellant’'s grouse is

principally with, the style adopted by the lower court in
‘ writing its judgement which complaint as to form would
not vitiate an otherwise valid judgment. He referred to
Andrew Vs INEC (2018) 9 NWLR (Pt 1625) 507;
Doma Vs INEC (2018) LPELR — 7822 (SC)

23




Learned senior counse| for the 2nd respondent,
K.C.0. Njemanze, SAN made similar submissions to those
of learned senior counsel for the 1t respondent to the
effect that the appellants pleadings were contradictory
and -unreliable In terms of -the calculation of scores .
allegedly excluded and as regard the failure of the
appellants to call the makers of the documents relied

upon and the relevant polling . unit  agents. It was
-'C(-)ntended that the evidence of Pwi1 and PW51
amounted to documentary hearsay and therefore lacked
probative  value. He submitted that there was
uncontradicted evidence lad by DW4, an INEC Officia] and
Exhibit G2RD1 — 27 tendered by him to show that

elections in the 388 polling units did not hold or were
cancelled by the 3r respondent,

He submitted that none of the appellants’ witnesses
l.e. PW11, PW51 and PW54 made Or witnessed the -
making of the documents tendel:ed In evidence and the
lower courts were right in not attaching any evidentia|
value thereto, On the difference between admissibility of

a document and its probative value, he referred to: ACN

24



Vs Lamido (2012) 8 NWLR (Pt, 1303) 360; Buhari
Vs INEC (2008) 19 NWIR(Pt 1120L24—6 Beiqore

Vs Ahmed (2013) 8 NWLR (Pt. 1355) 60 @ 10@ E—
F.

—

On the need for polling agents who' received the
forms from the electoral body and in whose presence the
said officials prepared and signed the forms on which the
disputed figures are written, to testify, he relied on:
Hashidu Vs Goje (2003) 15 NWLR (Pt. 843) 3528
~ Ci. Omoboriowo Vs Ajasin (1934) 1 SCNLR 108:
Adewale Vs Qlafia (20172) 17 NWLR (Pt. 1330) 478
@510 F,

Learned senior counsel submitted that the onus was
on the appellants to call the INEC officials including the
presiding officers who purportedly made the 388 pink

Copies of the polling units” results to testify that they
Issued those resylts. He submitted that the ‘onus ofv
proving that the election results declared by the 3r
respondent were Incorrect, lay on the appellants, having
regard to the bresumption that the results declared by

INEC are correct and authentic. It was submitted that

25



since the appellants were seeking declaratory rel lefs, they
must succeed on the strength of their case and not on
the weakness of the defence, Tt is further cbntended that
the documients refied upon were dumped on the Tribunal
and no attempt.was made. to tie them to the specific
aspects of the appellants’ case. Learned senior counsel
also contended that the appellants failed to demonstrate

the voters reglster He referred to Yahaya Vs
Dankwambo (2016) 7 NWLR (Pt. 1511) 284 @ 313

A - B: Eze Vs @koioaqwu (2010) 3 NWLR (Pt,
1180) 183,

The submissions of learned senior counsel for the 3
respondent, Aham Fke Ejelam, SAN are in line with the

submissions on behalf of the 1st and 2™ respondents,

[ have read and digested the appellants’ replies to
the 1, 2nd gnq 3 respondents’ respective briefs.
* Relevant aspects thereof will be referred to if and when

the need arises in the course of the judgment,

In order to properly appreciate the basis on which

the case was sought at the trig] Tribunal, it is necessary

26



to consider the pleadings of the parties. It is settled law
that the essence of pleadings is to compel the parties to
define accurately and precisely, the issues upon which
the case is to be contested in order to avoid the surprise
at the.ltriél and-to confine the evidepce- relied upon within
the parameters of the facts pleaded. See: Katto Vs CBN
(1991) 9 NWLR (Pt. 214) 126; Adeosun Vs Govt. of

Ekiti State & Ors (Supra): Buhari. \!s Obasanjo
(2005) 13 NWLR (Pt 941); Anvafulu & Ors, Vs
Meka & Ors (2014) LPELR — 22336 (SC).

It is also settled law that ISsues are said to be joined
on the pleadings when an averment in an opponent’s
pleading has been denied or traversed. The court and the
parties are hound by the issues so joined. See:
Nwadiogbu Vs Nitadozie (2001) 6 SC 107; Dulek
Nig. Ltd, Vs, Ompadec (2007) 7 NWLR (Pt, 1033)

402: Kubor Vs Dickson (2013) 4 NWLR (Pt 1345)
534,

. The crux of the appellant’s case was pleaded in

paragraphs 18 ~ 25 of the Petition at pages 7 — 28 of the
record as follows:

27



"18. It was in the course of collation of the results at
the Ward, Local Goveinment and State Levefs,
that the 3" respondent. incorrectly stated the
votes of the 1* respoirdent and thus reduced the
votes of the Petitioners by excliidinig the resufts
scored overwhelming, majority of the votes cast.

19. Your petitioners state further that the 3

| Re;pondebt’s_@missjibn to record and reckon with
votes due to the Petitioners from the units set out

in the table below g',a‘;/e undue-_gdvan;age to the

1%t and 24 reépq;zagnts. The 3¢ "'re‘spg(jdgnt (at
... the_ Collation- centres)- unlawfully-excluded the
polling unjt resi.{lts in the areas where the
Petitioners recorded very high number of votes,
The Petitioners shall rely on the excluded results
as shown on the face of results Forms ECSB of the

— Ward Coliation Centres at the trial of this

petition. The 3¢ respondent is hereby given

notice to produce the originals of the said forms
EC8B at the trial,

20, The 3 Respondent unlawfully excluded the
polling unit results in units where elections were
properly conducted and results issued by the
presiding officers to thé petitioners’ agents, The
petitioners plead and shall rely on the duplicate
copies of the polling unit results (Form EC84 )
given to their agents. The 37 respondent js
hegeb‘ Y given ng;ibe fo produce _.\_tfze originals of
the results at the trial,

21. The total votes cast at the polling units (where the
3 Respondent unlawfully excluded the results),
and the scores recorded for thé,_'_- parties are as
shown in the table hereunder,.. [ at pages 9-21 of

28



Vol. 1 of the record, the table of the excluded
results was pleaded.

23. The Total votes of the petitioners from the
unlawfully excluded polling units is 213, 695
while the total votes of the 1 respondent from
the sgbgg unit is 1,903.

24. When the yot@gwffgmm_t[z‘e,E)gql_udeq units are added
to the 1%t pefitidﬁers and 1 respondent the total
score will be 310,153 for the first petitioner and
260,162 for the first respondent,

Grand total votes after addition of unlawfully
excluded votes:

It Respondent 260, 162
It Petitioner 310, 153

25. The 1 Petitioner by- the above figures clearly
secured the majority of the lawful votes cast ar

the election and ought to be returned as the
winner of the election,”

The 1% respondent denied these averments in
paragraph 8(i} and (ii) of his reply as follows:

"8. 1%t Respondent denies paragraphs 18, 19, 20, 21,
22, 23, 24, 25 and 26 of the Petition and putsthe

Petitioners to the strictesf proof. 1° Respondent
further states as follows:

(i) The 3+ Respondent did not in the process of
the collation at the Wafd, Local Government
and Constituency Collation Centres, incorrect] 'y
state the votes of the 15t Respondent, and
reduce the votes of the Petitioners by
excluding results from polling units where the
petiﬁoners scored "ovefwhélming. majority of

29



the votes cast’, as alleged orat all, Petltmners
ha ve embarked ona c/reme to mtroduce false
resu/t slzeets mto the re;; "‘[Nt'!of the electlon
The y are tlrus put fo'the SErictest p _proof of the
orlqln of the result he of
Umts as Well as the' dISiTIbUtIOH of e[ect/on
mater/als to those purported Pollmq Umts,

(i) 3% Respondent did noi' e}(clude any valid-result

: sheets from computatlon of the. result of the

e/ectfon, as afl competent result sheets which
emanated from all recagmzed Polling Units
were collated in the process.”

The 2" respondent in paragraphs 13 and 14 of its
reply pleaded thus:

"13. In specific reaction to-paragraphs 18, 19,
20, 21,22 23, 24, 25 and 26 of the petition,
the 2" respondent denies thar the 39
‘respondent incorrectly stated the votes of
the 1°* respondent and/or reducing the
fictional votes scored by the petitioners,
The 2 respondent further deny that the

petitioners polled overwhelming majority
of the votes cast at the said election,

14, The 2 respondent further states that the
3rd respondent did not exclude ar v valid
result sheet from the computation of the
result of the election which emanated from
all polling units collated, ”
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2 3 Respondent did not reduce any
'alleged voz‘es i
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The trial Tribunal, in its judgment, stated at page
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The court below also ldentlﬂed the lssues ]omed by
the parties as fo]lows o

It is thus quite clear that from the state of the
pleadmgs and the finding of .the two lower courts, the
Main issue joined on the pleadings was the allegation that
votes due to the appellants from 388 polling units were
excluded from the votes accredited to them at the
election and that if the said excluded votes were added

to their score, they would have emerdged as the winners
of the election.

The question then arises as to how an allegatlon of
exdusion of -votes is to ‘be proved. In Buharl Vs
Obasanjo (Supra), it was held that where a petitioner

contests the legality of votes cast in an eléction and the
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| subsequent result he must tender not only the forms and
other documents used at the electron he must also call
W|tnesses to testlfy to the rllegahty or unlawfulness of the
votes cast and prove that the rl[egahty or unlawfulness
substantrally affected the result of- the eleetion. The onus
was on the Petrtroners who challenged the results to

prove same on a preponderance of evidence.,

However, in the instant case, the contention was that
at the Ward Collation stage, votes scored by the
appellahts were unlawfully excluded. The documents
required to prove this allegation would be Form EC8A
series, which is the primary evidence of an election j.e.
statement of results from polling units and Form ECS8B,
the ward collated results, The appellants called 54
witnesses and tendered Forms EC8A, EC8B, EC8C, EC8D
and EC8E series. The 1% respondent ailso tendered
certrﬂed true copies of the Form EC8 series and called 4
Wrtnesses The .2nd” respondent called one withess whr[e

the 3rd respondent did not call any witness and did not
tender any documents.
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The trial Trrbuna] and the court below were of the
'opmron that m order to prove un[awful exclusron of
results in the sald 388 pol]mg umts it was mcumbeht
Upon the appe]lahts to call the pollrhg unit agents to

festify to the fact t.h.at_el@s;thne took place in their
respective units,

A careful perusal of the appellants’ pleading revea_ls'
that.they did not, at any stage challenge the holding of
elections in any polling unit. T am of the View that this is
crucial. Tndeed, their contention was that elections held,
the‘y scored votes but their votes were excluded at the
collation stage. The need to call the polling unit agents to
prove that elections actually held in those polling units did
not arise. The authorities of this court requiring the
evidence of polling unit agents, polling unit by polling
unit, are therefore not applrable in the crrcumstahces

This | is more 50 because the respondents partrcularly the
3 respondent denled excludmg the votesiscored by the
appellants in the affected units. In other wéords, they did
not contend that elections did not take plat:e In the 388

polling units, Their contention is that the results relied
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'upon by the appella s are falsg.

eiine, They p,leaded}j that ’Ehev :woul,d:‘"'teind'e;r_, th-ef.‘
genume results 2 R

Havmg pleaded that the decuments are falsef-. the;

reéspondents made,allegatlons of a crlmlnal n-ature agalnst-'

the appellants. They were reduired to plead the Spedﬁc
elements of fraud and lead evidence showmg the genuine
results. Not only must the allegation be preved beyond
reasonable doubt, it must also be prdt/“ed th‘at'the
appellants personally comitted the forgery or aided and
abetted the commission of the crime or that they
procured the commission of the crime through their
agents or officials. It is well settled that mere a‘Verment
in  pleadings do not constifute  evidence. See:

Uche"’—hukwu & Anor Vs Bar _ Uzama .Sith__q,n
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duphcate origmals requ1red no certiﬂcatlon Sectlon 86(2)
of the Evndence Act 2011 prov1des

The Said documénts lﬁépiﬁgfdﬂbfiiéa’teé of the original

requlred no certlﬂcatlon See: Gambo IdiVs the Stajte
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lower court on the ground that he was not the maker

that he was hot in 4 position to'; answer questrons of them

and that the genuineness of the documents Wds in douh’ft,

‘__._._“:,.”I_2o=16_. ’_LP.ELR - 4055‘9 (sr:) and sc
1211.;,{.2.0.1‘9 Abubsicar. Atlku Vs 'rr\r

=C. dehvered on

However, It rs rmportant to have 2 closer look at

Section 63(3) of the Electora] Act which provrdes
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paragraph 22(cj (vi)

- See also Of INEC Guidel ines for

2019 Gereral Elegtiors

at the time) as follows:
"Election result forms given fo. the Police
SECUILY men cum observers at the polling

s sTCiated by the provsions of
PAragiaph 33 of Scihedyle 4 5 Decree [, 5
Control mechanisny of measurss.

o un['aye/ Uﬂ/awﬁ »
SIELSEORS,  mutilations an

d Ji

Agiires diririg elections and sijey

IR vy i po,lce l:(n-s FR Ty
% M the instant case, fs e thiowing
discretion to the wirid, ~
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relevant apd tenable to tast
O/tention oi the

L agree.with him. The fegponderits failed to prove
that the documents were fake or forged.

Paragraph 12(2) of the First Schedule to the Electoral
Act, 2010 (gjs;am_.e__qge@, Provides:

a0




. Oiige agam I agfee with thedissentm g obinion of
Ofo, 164, thit the resfondinis failéd to. comnply With
these: provisions. Wit fespect to éarned semor cotiisel
fo’f th.fre 15t ,r'e,fSDoﬁf,cie_nt, It is not corfect to state that the
1 respondent dig nf:.ot need to comply becayse the votes
credited to him were fer higher than the vtes credited to
the appellants

AS régards the 3 respondent . it fajled weefully to
tender tﬁé results it termed “genuine,” whic

Furthermore, as pointed out by learned ‘senior
counsel for the appellants, PWI12-PW34, who were the
appeflants’ Loca) Government Area collation agents and
_w'__h'q Were present: at the collation centres, testified that
they Withigssed the exdiusion of results. The court .b‘elow
did not give ay consideration to the evid
Withesses,

ence of these
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| declared in therr faveur they would have emerged as- the

Thrs Couft does not lrghtly set asrde concurrent
ﬂndmgs of the two. Iower coufts, It will however disturb
those. flndlngs where it is satrsﬂed that there™ is an
apparent error on the face of the récord of proceedings
showing or manifesting that such ﬂr'rd,ih_gsg; are perverse.,
A dedision is_perverse where, forv,éXarn‘ple, it has-been
shown that the trial court (or the court below) took into
account. matters which it ought not to have taken into
accduht or vvhere the deﬂcision has occasioned a
miscarfiage of justice. See: Also Avem Vs, Adesma
(2007).ALL FWLR (Pt 370) 1451 @ 1557 1458

[ am of the view that the considération of the

appellants” case on a wrong premise 'occasioned a
Mmiscarrigge of justice, I. resolve rssues 1 and 2 in favour
of the appellants On thrs basis I hold that the two lower
courts were wrong when they held: that the appéllants
failed to prove their entitlement to the reliefs claimed, T

find these two issues sufficient to determine the appeal.
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¥ T b
P, “
R

COUrta fﬂ
Trlbunal
follows
1. It is heleby declaled that votes due to the
Appellants (i.e. Sen Hope Uzodlnma & All
: Progressrves Congress) from 388 polllng units
were wrongly excluded from thée score ascribed
to  them,
2,

It is hereby ordered that the Appellants votes
from the 388 polllng units unlawfully excluded
from the Appellants’ score shall be added to the
results declared by the 3 re-spondent

3. Itis hereby declared that the 15t Respondent RE.
i Hon Em_eka Ihedloha was not duly elected bya

ma 'orlty of lawful votes cast at the--'sald electlon

is hereby de,c_la_re'd-_ null and void and accardingly
set aside, |
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4. Itis hereby declared that the 1=t appellant Sen.
Hope Uzodmma Polled a majorlty of Iawful Votes
cast at the Govemorshlp Electlon held in- Imo
‘State on 9% Mareh, 2019 and satisfied the

mqn_gia;__t.c__)[y QQ_H\S{"}E_]IL!UQDE]L thr eshold and-spread
across the state. |

> Itis hereby. declared that the 1t appellant, Sen,
Hope  Uzodinma s the winner of the

Governorship Election of Imo State held on ot
March, 2019,

6. The Certificate of Return Issued to the 1t
respondent Rt. Hon. Emeka Ihedioha is hereby
withdrawn.

/.

It is hereby ordered that a Certificate of retum
shall be issued to the 1st appellant, Sen. Hope
Uzodinma forthwith and he should be sworn in
as the Governor of Imo Staie Immediately.
CROSS-APPEAL

5C.1470/2019

Rt. Hon. Emeka Ihedioha Vs Sen. Uzodinma & 3 Ors.
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Having regard to the resolution of Appeal No

" SC.146’_'2'/2__0f19 In favour of the appellants, this cross-

appeal is spent. It has become academic and is hereby
struck out. Parties to bear their costs.
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