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Charter of Rights and Freedons -- Procedure on Charter
application -- Expedited hearing -- Media applicants bringing
application attacking constitutionality of s. 329 of Canada
El ections Act after federal election was called and requesting
urgent and expedited hearing -- Request denied -- Application
coul d have been brought before federal election was called --
Requiring respondent to prepare for hearing in expedited tine

frame woul d cause it significant prejudice -- Requiring
application judge to make quick decision in inportant and
conplex issue not in public interest -- Canada El ections Act,

S.C. 2000, c. 9, s. 329.

After a federal election was called, the nmedia applicants
brought an application challenging the constitutionality of s.
329 of the Canada El ections Act, which prohibits the
transm ssion of election results in one electoral district to
anot her electoral district before the close of all polling
stations in that other district. The applicants sought a
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declaration that s. 329 violates s. 2(b) of the Canadi an
Charter of Rights and Freedons and is not saved under s. 1 of
the Charter. They requested an urgent and expedited hearing of
the application before the election was held. [page680]

Hel d, the request shoul d be deni ed.

Prior to the election being called, the applicants' interest
ins. 329 of the Act was not purely hypothetical. It would not
have been premature for themto bring this application prior to
the election being called. Requiring the respondent to prepare
for the hearing of the application within an expedited tine
frame woul d cause it significant prejudice. Mreover, the
application judge would be required to provide an al nost
i mredi ate decision in a conplex case. An expedited
determ nation of the issues raised in the application would not
be in the public interest.
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REQUEST for an expedited hearing of a Charter application.

Mark J. Freiman and Lucas E. Lung, for applicants Canadi an
Broadcasti ng Corporation and Bell Media Inc.

Sean Gaudet and Janmes Gorham for respondent Attorney Ceneral
of Canada.

[1] HHMEL J.: -- This matter was before nme in the Mtions
Scheduling Court as a request by the Canadi an Broadcasti ng
Corporation and Bell Media Inc. (the "applicants") to schedul e
an application brought under rule 14.05(3)(d) and 14.05(3)(g.1)
[ page681] of the Rules of Civil Procedure, R R O 1990, Reg
194. The applicants ask that the case be heard on an urgent
basis as they challenge the constitutional validity of s. 329
of the Canada El ections Act, S.C. 2000, c. 9, which prohibits
the transm ssion of election results in one electoral district
to another electoral district before the close of all polling
stations in that other district. They seek to have the court
declare that s. 329 violates s. 2(b) of the Canadian Charter of
Ri ghts and Freedons (freedom of expression) and is not saved by
s. 1 of the Charter. They ask that the application be heard
sone tinme prior to the federal election which is schedul ed for
May 2, 2011. The Attorney CGeneral of Canada opposes the request
for an urgent hearing.

Factual Background

[2] On Saturday, March 26, 2011, Parliament was di ssol ved and
a federal election was called for Monday, May 2, 2011. The
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appl i cant Canadi an Broadcasting Corporation ("CBC') is Canada's
nati onal public broadcaster and the applicant Bell Media Inc.
owns CTV, Canada's |argest national private-television
broadcaster. These applicants chall enge the constitutional
validity of the follow ng provision

329. No person shall transmt the result or purported
result of the vote in an electoral district to the public in
anot her electoral district before the close of all of the
polling stations in that other electoral district.

[3] In the decision of R v. Bryan, [2007] 1 S.C. R 527,

[ 2007] S.C. J. No. 12, 2007 SCC 12, the Suprene Court of
Canada held that s. 329 of the Canada El ections Act was a
breach of the right of freedom of expression but that this
infringenment is justified under s. 1 of the Charter. The court
held that s. 329 by virtue of its objective of ensuring
i nformational equality anmong voters is a reasonable limt on s.
2(b) of the Charter. The court concluded that the governnment
was able to denonstrate that the s. 329 ban neets the
proportionality test. In reaching this conclusion, it
considered affidavit evidence before it which included a
government report entitled Reform ng El ectoral Denocracy: Final
Report (O tawa: Royal Conm ssion on Electoral Reformand Party
Fi nanci ng, 1991), the Report of the Royal Conm ssion on
El ectoral Reformand Party Financing (the "Lortie Report"), a
Deci ma Research/ Carleton University Poll concerning the
el ectoral systemin Canada and the evidence of Dr. Robert
MacDerm d, a professor of political science at York University.

[4] In the matter before ne, counsel for the applicants was
retained during the week follow ng the election call and has
[ page682] amassed certain evidence for the application. He
contacted the respondent with a draft notice of application
containing the argunent and the evidence which the applicants
intend to rely upon at a hearing. That evidence includes five
affidavits as foll ows:

(1) an 18-page affidavit by the general manager and editor-in-
chief of the English | anguage services of CBC. She
outlined changes in the culture of news broadcasting over
the last five years, commented on the efforts that nust be
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taken to conply with s. 329 in an environnent that she
describes as the "new social nedia age" and argues that as
a result of the prohibition in s. 329, the CBC wll be
unabl e to provide reporting on election results while other
social nedia outlets will be doing so;

(2) an 11-page affidavit of the executive producer of the
weekly Wb public affairs program broadcast on CTV and
el ection producer for CTV. He also described the inpact of
the Internet and new social nmedia on CTV's operations and
on how news is gathered generally in Canada. He provided
t he opinion that extraordinary precautions will need to be
taken to ensure that there is no breach of s. 329. These
precautions will result in cost and inconvenience to CTV
and CTV will be unable to provide accurate and tinely
informati on to Canadi ans;

(3) a 15-page affidavit of Dr. Mchael Geist, a University of
Otawa | aw professor who holds the Canada Research Chair in
I nternet and E-commerce Law. He has appeared as an expert
W tness on Internet and technol ogy issues before various
government committees and his work has been cited before
the courts. In his affidavit, which has approxinately 50
docunents attached, he reviewed the experts' affidavits
filed on the R v. Bryan challenge to s. 329. He says that
Facebook was not available to the general public in 2005
and Twitter did not exist at the tine. He says these soci al
medi a tools are now used w dely by Canadi ans. He takes the
position that on election day, mllions of Canadians wl|
likely turn to social nmedia tools to gather information and
t hat banni ng such comunication will be technically
i npossi bl e;

(4) a 15-page affidavit sworn on April 7, 2011 of Dr. Ruth M
Corbin, who is managi ng partner of a marketing science
conpany whi ch conducts market research and anal ysis. She
[ page683] is an adjunct professor of trademark and
intellectual property |aw at Osgoode Hall Law School, holds
a Ph.D in psychol ogy and has been deened an expert w tness
before courts in Canada. She reviewed the survey research
consi dered by the Suprene Court in the R v. Bryan case and
provi ded the view that based on current standards for
eval uati ng expert survey evidence, the evidence concerning
the Decima poll that was before the Suprene Court does not
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meet today's standards of statistical reliability, is of
questionable validity and the rel evance of the information
to the current environnment has been affected by the
t echnol ogi cal change in the nedia of communications; and
(5) a two-page affidavit of the director of |egal and busi ness
affairs of the Australian Broadcasting Corporation, who
says that although Australia has three tinme zones, it does
not have staggered voting hours for federal elections and
there is no law prohibiting the transm ssion of el ection
results to the public in areas where polling stations
remai n open.
Positions of the Parties

[5] The position of the applicants is that this application
shoul d be heard on an urgent basis as the decision will have a
profound i npact on the right of freedom of expression of the
medi a and of i ndividual Canadians during the election. Counsel
argues that the restriction in s. 329 was originally enacted to
regul ate the traditional broadcast nmedia and that the evidence
before the Suprenme Court in R v. Bryan reflected the state of
the nmedia at that tine. However, the situation has changed
dramatically over the last five years. As is outlined in the
evi dence upon which the applicants will rely, the Internet and
new soci al nmedia tools such as Twitter, Facebook and bl ogs
create opportunities for the uncontrolled transm ssion of
information. This information may include m sinformation. The
applicants argue that they will be unable to provide accurate
timely informati on about the el ection. Counsel says that he
woul d be available to argue the matter on April 26 or 27, 2011
and that the argunent would take a total of approximately one
hal f day.

[ 6] Counsel for the Attorney General of Canada submts that
the applicants have created an unfair urgency by seeking an
application date within such tinme constraints. He takes the
position that he received the application record on April 8 and
that he requires tine to retain experts on behalf of the
respondent [page684] and prepare respondi ng evidence. The
parties will have to conduct cross-exam nations and prepare
witten argunent for the court within a tine frame that is
unt enabl e. Counsel further submts that the argument of the
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constitutional validity of s. 329 will take at |east one to two
days and that there is insufficient tine to allow for
preparation and argunent to be done prior to the date set for

t he el ection.

[ 7] Counsel for the respondent relies upon a decision of the
Federal Court in Conacher v. Canada (Prinme Mnister), [2009]
F.C.J. No. 1136, 2009 FC 920, 311 D.L.R (4th) 678 (F.C.),
refusing to grant an expedited hearing of the application on
the eve of an el ection where contraventions of the Charter were
bei ng asserted. In that case, the court was of the view that
the i ssues were wei ghty, substantial and conplex and needed to
be considered on the basis of a full factual record. The court
refused to order an expedited hearing of the application on the
nerits.

[ 8] Counsel for the Attorney Ceneral argues that the
applicants could have brought this application in a nore tinely
way with adequate notice to the respondent and the court.
Counsel for the applicants submts that they could not have
brought this application prior to an election being called
because an application to challenge the constitutional validity
of a provision cannot be brought in a factual vacuum They
contend that prior to the federal election being called, this
application woul d have been based on a hypothetical set of
facts without an evidentiary basis. They argue that they have
acted as expeditiously as possible.

Deci si on

[9] A court will not grant a constitutional declaration if an
issue is purely academ c or hypothetical: see Smth v. Ontario
(Attorney Ceneral), [1924] S.C R 331, [1924] S.C.J. No. 15.
As Peter Hogg states in Constitutional Law of Canada, 5th ed.
(Scar borough, Ont.: Thonson Carswell, 2007) at vol. 2, p.

791:

A case is not "ripe" for decision if it depends upon future
events that may or may not occur. In that situation, the case
woul d involve a premature determ nation of what is still only
a hypot hetical question. For exanple, a challenge to the
constitutionality of a bill that has not been enacted would
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not be ripe: the bill may never be enacted or may be
significantly anended before enactnent.

[10] Prior to an election being called, the applicants’
interest in s. 329 of the Canada El ections Act was not purely
hypot hetical. In accordance wwth s. 4 of the Charter, a federal
el ection nust be called in Canada every five years. The
applicants submt that they are two of the |argest nedia
organi zations in [page685] Canada and that they provide live
coverage and up-to-the-mnute information on federal elections.
The possibility of the applicants being subject to s. 329 when
reporting election results was not specul ative. The applicants
expect to be, and have been in the past, required to conply
with s. 329 of the Canada El ections Act at |east once every
five years. It would not have been premature for the applicants
to bring this application prior to the federal election being
cal | ed.

[ 11] When considering whether to grant an application for an
expedi ted hearing, procedural fairness to both parties nust be
taken into account. The factors the court may consider include
whet her irreparable harmw Il result if the hearing is not
expedi ted and whether a tinetable can be agreed upon which is
convenient to the court and the parties: see Apotex Inc. v.
Wel | cone Foundation Ltd., [1998] F.C. J. No. 859, 228 N.R 355
(C.A); Canada (Mnister of Ctizenship and I mm gration) v.
Dragan, [2003] F.C.J. No. 434, 2003 FCA 139, 25 Imm L.R (3d)
163, 303 NR 112.

[ 12] As outlined above, the application record contains five
affidavits which include significant anounts of social science
evi dence and statistical analysis.

[ 13] Assessing and responding to the applicants' evidence
woul d require tinme. The respondent would be required to
consider the record that was before the Suprenme Court in the R
v. Bryan case, the application record of the applicant which it
has just received and would have to retain and consider its own
expert evidence. The respondent would al so be required to nake
significant Charter argunents. Each counsel woul d have the
right to cross-examne the affiants submtted by the opposing
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side. Then counsel would be required to prepare and file facta
and books of authorities. Requiring the respondent to prepare
for the hearing of this matter in the expedited tine frame
proposed by the applicants would cause them significant
prejudice. Prejudice to the respondent is a highly rel evant
factor when determ ni ng whether an application should be
expedited: see May v. CBC/ Radio, [2011] F.C. J. No. 519, 2011
FCA 130, at para. 13; Dragan, supra, at para. 13.

[14] | am not persuaded that the applicants could not have
brought this application sone tinme prior to the el ection being
called and in a tine franme that woul d have al |l owed proper
preparati on and consi deration of these conplex issues. This is
not a hypothetical situation as it was known for several nonths
that there was likely to be a federal election and, in any
event, the law is such that an el ection nmust be called at |east
every five years. The tinme franme proposed woul d not allow the
respondent [page686] sufficient tinme to prepare properly. Wile
the issue to be decided is relatively discrete, there is also
the question of stare decisis and the issue of the application
of the Charter. As stated by the Suprene Court of Canada in
MacKay v. Manitoba, [1989] 2 S.C R 357, [1989] S.C.J. No. 88,
at para. 8:

Charter cases will frequently be concerned with concepts
and principles that are of fundanental inportance to Canadi an
society. For exanple, issues pertaining to freedom of
religion, freedomof expression and the right to life,
liberty and the security of the individual will have to be
considered by the courts. Decisions on these issues nust be
carefully considered as they will profoundly affect the |ives
of Canadi ans and all residents of Canada. In |ight of the
i nportance and the inpact that these decisions may have in
the future, the courts have every right to expect and indeed
to insist upon the careful preparation and presentation of a
factual basis in nost Charter cases.

[15] The issues in this case involve conplex natters that
require careful analysis. This case is one which raises
gquestions that go to the heart of a denocratic system
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[16] | also amof the view that the tinme franme would not
allow the court opportunity to performits duties in a
sati sfactory manner. The application judge would be required to
provi de an al nost i medi ate decision in a conplex case. That is
not the appropriate way to di spense justice. Challenges to the
constitutional validity of legislation require extensive and
careful analysis of conplex Charter principles. The applicants
are asking the court to performits role in a perfunctory
manner rather than in a thoughtful and considered way. In ny
view, to have an expedited determ nation of these issues would
not be in the public interest.

[17] Considering the circunstances, | amnot prepared to
schedul e an application to contest the constitutional validity
of s. 329 of the Canada Elections Act at this time. The request
for an urgent and expedited hearing is refused for these
reasons.

[ 18] Should the parties be unable to resolve the issue of
costs, they may file brief witten subm ssions according to the
followng tinmetable: the respondent by May 6, 2011 and the
applicants by May 20, 2011.

Request deni ed.
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