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APPEAL FOR RECONSIDERATION 

CASE RECORD: SUP-REC-102/2020 

APPELLANT: ISABEL SIERRA FLORES 

RESPONSIBLE AUTHORITY: REGIONAL 

CHAMBER OF THE ELECTORAL TRIBUNAL OF 

THE FEDERAL JUDICIARY, CORRESPONDING 

TO THE THIRD PLURINOMINAL 

ELECTORAL DISTRICT, BASED IN XALAPA, 

VERACRUZ 

INTERESTED THIRD PARTY: MODESTO 

NÁJERA SÁNCHEZ 

PRESIDING JUDGE: MÓNICA 

ARALÍ SOTO FREGOSO 

CLERK: JOSÉ ALFREDO 

GARCÍA SOLÍS 

In Mexico City, on the fifteenth of September, in the year two 

thousand twenty1. 

In appeal for reconsideration SUP-REC-102/2020, filed by Isabel Sierra 

Flores, in her own right, to challenge the ruling issued by the Regional 

Chamber of the Electoral Tribunal of the Federal Judiciary, based in 

Xalapa, Veracruz (hereinafter: Xalapa Regional Chamber), when 

deciding on case record SX-JDC-134/2020, The High Chamber rules: 

to revoke the contested ruling, so that the aforementioned Chamber 

may issue a new ruling, subject to the guidelines indicated for that 

purpose.

 
1 From now on, all dates will correspond to two thousand twenty. Those that 

correspond to a different year will be expressly identified. 
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A. BACKGROUND 

From the claim, as well as from the records that make up the case 

record, the following is noted: 

I. Legal report DESNI-IEEPCO-CAT-247/2018. On August 30, 2018, the 

Executive Directorate of Indigenous Regulatory Systems of the State 

Electoral and Citizen Participation Institute of Oaxaca (hereinafter: 

IEEPCO) approved a legal report “that identifies the method of 

electing councilors to the City Council of the Municipality of 

Coicoyán de las Flores, which is electorally governed by Indigenous 

Regulatory Systems.”2 

II. Call for election. On December 16, 2019, the Coicoyán de las 

Flores City Council issued a call for all citizens over eighteen years of 

age to participate in the election of Municipal Councilors for the 

2020-2022 administration. 

III. Request. On December 19, the plaintiff sent a letter to the person 

who works in the municipal presidency of the Coicoyán de las Flores 

City Council, in which she requested that her right to be voted on be 

guaranteed and to facilitate her participation in the elections of the 

municipal authorities for the 2020-2022 government period.

 
2 The document can be consulted using the following link: 

http://www.ieepco.org.mx/sistemas- normativos/municipios-sujetos-al-regimen-de-

sistemas-normativos-indigenas-2018 Consulted on August 8, 2020. 

http://www.ieepco.org.mx/sistemas-normativos/municipios-sujetos-al-regimen-de-sistemas-normativos-indigenas-2018
http://www.ieepco.org.mx/sistemas-normativos/municipios-sujetos-al-regimen-de-sistemas-normativos-indigenas-2018
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IV. Answer. On December 20, 2019, by means of an official letter 

identified by code 0001/MPAL/COICOFLOR.JUX/20193, the council 

members of the Coicoyán de las Flores City Council, told her, among 

other issues, that her request was inadmissible, since only party 

candidate lists headed by men could be registered, in view of the 

fact that: “OUR ELECTORAL PROCESS HAS ALWAYS BEEN CARRIED 

OUT THIS WAY IN OUR COMMUNITY [...].” 

V. Elective general assembly. On December 22, 2019, the General 

Assembly for the election of municipal authorities for the 2020-2022 

period was held, the following persons being elected: 

COUNCILORS ELECT - 2020-2022 PERIOD 

POSITION FULL ALTERNATE 

MUNICIPAL PRESIDENCY 
MODESTO NÁJERA 

SANCHEZ 
MARTÍN DÍAZ RAMÍREZ 

MUNICIPAL TRADE UNION RUTILIO FLORES SIERRA ALFONSO ANGEL 

CITY COUNCIL POSITION IN 

CHARGE OF THE TREASURY 

ALEXANDER AYALA 

LÓPEZ 
CELSO ANGEL LUJÁN 

CITY COUNCIL POSITION IN 

CHARGE OF PUBLIC WORKS 
SAÚL RAMÍREZ DÍAZ 

ALEJANDRO BARRERA 

FLORES 

CITY COUNCIL POSITION IN 

CHARGE OF 

EDUCATION 

RUTILIO CONDE 

MENDOZA 

DEMETRIO TENORIO 

LÓPEZ 

CITY COUNCIL POSITION IN 

CHARGE OF HEALTH 
ALMARELI FLORES ORTÍZ 

MARÍA DE LA LUZ 

MALDONADO ANGEL 

3 Cf.: Official letter that can be seen on page 12 of case record JNI-29/2020, which can be 

consulted in the Single Accessory Folder of case record SUP-REC-102/2020.
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COUNCILORS ELECT - 2020-2022 PERIOD 

POSITION FULL ALTERNATE 

CITY COUNCIL POSITION IN 

CHARGE OF MUNICIPAL 

SERVICES 

PATRICIO PINEDA PÉREZ 

 

CITY COUNCIL PERSON IN 

CHARGE OF INDIGENOUS 

AFFAIRS 

MIGUEL LUNA LÓPEZ 

 

 

VI. Qualification of the election. On December 31, 2019, the IEEPCO 

validated the election of councilors of the Coicoyán de las Flores 

City Council, through agreement IEEPCO-CG-SNI-409/2019. 

VII. Local lawsuit JNI/29/2020. On January 3, the now plaintiff filed a 

lawsuit to dispute the agreement on the validity of the 

aforementioned election. On March 20, the Electoral Tribunal of the 

State of Oaxaca (hereinafter: TEEO) issued a ruling in which it 

confirmed the agreement on the contested validity and connected 

IEEPCO to carry out a workshop, jointly with other authorities, aimed 

at the Municipal Authorities and the general public of the 

Municipality of Coicoyán de las Flores, Oaxaca, regarding women’s 

rights. 

VIII. Citizen’s lawsuit. On March 27, the plaintiff filed a citizen’s 

lawsuit before TEEO to challenge the aforementioned decision. In her 

challenge, she requested interim orders. Said lawsuit was sent to the 

Xalapa Regional Chamber, who filed it as case record SX-JDC-

134/2020. 
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IX. Granting of interim orders. On April 8, the Xalapa Regional 

Chamber decided to grant the interim orders requested by the 

plaintiff, for which it linked various authorities, as well as the City 

Council itself, so that, within the scope of their powers, they could 

carry out the necessary actions to inhibit the behavior alleged by the 

applicant, related to the fear that she would be deprived of her 

freedom or that she would be deprived of her property. 

X. Contested ruling. On May 22, the Xalapa Regional Chamber 

issued a ruling in case record SX-JDC-134/2020, in the interpretation 

of confirming the TEEO statement issued when determining case 

record JNI/29/2020 and ceasing the monitoring of the interim order 

previously adopted, considering that this corresponds to the 

competent authorities. 

XI. Appeal for reconsideration. On May 29, the plaintiff filed a claim 

with the TEEO to dispute the aforementioned ruling issued by the 

Xalapa Regional Chamber. In this petition, she requested the 

adoption of interim orders and protective measures in favor of her 

and her family members, so that the municipal authorities, supporters 

of the winning party candidate list, and specifically the Municipal 

President, would stop the threats, intimidation, provocation, slander, 

defamation, and falsehoods that they have been carrying out 

against her since she filed the original lawsuit. 
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XII. Receipt, integration, and rounds. On July 2, official letter SG-

JAX- 429/2020 was received at the Party Office of the High Chamber, 

through which, among other documents, the appeal for 

reconsideration submitted by the plaintiff is sent. On the same date, 

the Presiding Judge integrated case record SUP-REC-102/2020 and 

turned it over to the court of Judge Mónica Aralí Soto Fregoso for the 

purposes provided for in articles 19 and 68 of the General Law on the 

System of Legal Mechanisms to Challenge Decisions in Electoral 

Matters. 

XIII. Filing. On July 8, the Investigating Judge agreed, among other 

issues, to consider the case record as received and to file the appeal 

for reconsideration in question in her court. 

XIV. Plenary agreement (protective measures). On the same date, 

the High Chamber agreed that the protective measures granted by 

the Xalapa Regional Chamber would continue in force, given the 

impugnative chain and the absence of a decision establishing its 

lack of necessity, for which it ordered that the respective monitoring 

and surveillance be continued until the appeal for reconsideration is 

finally resolved. 

XV. Interested third party and “amicus curiae.” On September 8, 

the Party Office of the High Chamber received briefs from: Modesto 

Nájera Sánchez, in his capacity as Municipal President of the 

Coicoyán de las Flores City Council, who appears as an interested 

third party; and Carmela Mendoza Flores, Aurelia López Legaria, 

Epifanía Margarita Merino Tobón, Constantino Andrés Flores Tenorio, 

Filomeno López Ángel, and Ángel López Ángel, members of the 

indigenous community of Coicoyán de las Flores, who appear 

through “amicus curiae.”
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B. REASONS AND GROUNDS FOR THE DECISION 

I. JURISDICTION. It is the responsibility of the High Chamber to know 

and determine the dispute resolution mechanism4; it is exclusively 

within its jurisdiction because it is an appeal for reconsideration, filed 

against a ruling handed down by a Regional Chamber when 

deciding on a lawsuit for the protection of a citizen’s political-

electoral rights. 

II. REASONS FOR DECIDING VIA VIDEOCONFERENCE SESSIONS. Derived from the 

health emergency that the country is going through due to the 

disease caused by the SARS-CoV-2 virus, on March 26, 2020, the High 

Chamber issued General Agreement 2/2020, through which it 

implemented, as an extraordinary and exceptional measure, the 

holding of remote sessions for the resolution, among other matters, of 

those, taking into account the health circumstances that the country 

is going through and due to its nature, as determined by the Full 

Session.

 
4 Based on the articles: 99, paragraph four, section X, of the Political Constitution of 

the United Mexican States; 186, section X; and 189, section XIX, of the Organic Law 

of the Federal Judiciary; as well as 64 of the General Law on the System of Legal 

Mechanisms to Challenge in Electoral Matters. 
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On April 16, the High Chamber issued General Agreement 4/2020, 

through which the applicable guidelines are issued for the resolution 

of dispute resolution mechanisms through the videoconferencing 

system. 

On July 1, the High Chamber considered it reasonable and 

necessary to establish additional criteria by which dispute resolution 

mechanisms may be discussed and resolved remotely. In this sense, it 

decided to resolve, through remote sessions, all dispute resolution 

mechanisms related to those matters that involve the political-

electoral rights of people or groups belonging to indigenous peoples 

and communities, as well as a person or group that, due to their 

characteristics of disadvantage, sex, or ethnic origin, require 

additional efforts to exercise their political-electoral rights (article 1), 

among other issues. 

In the present case, the aforementioned assumptions are fulfilled 

because in the plaintiff’s case, social categories such as gender, 

ethnic origin, and her socioeconomic situation intersect in such a 

way that, as a whole, leads to her being assigned to part of a group 

that is in an especially vulnerable situation. Indeed, the appellant, 

Isabel Sierra Flores, is a Mixteca woman, born in and a resident of the 

indigenous municipality of Coicoyán de las Flores, District of 

Juxtlahuaca, State of Oaxaca, who claims that her political-electoral 

right to be elected was violated. In view of the foregoing, it is 

considered that the present matter merits its resolution through a 

videoconference session.
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III. LEGITIMACY. The written appeal satisfies the following requirements: 

a) General requirements. 

1. Formal requirements. The formal requirements provided for in 

article 9, paragraph 1, of the General Law on the System of Legal 

Mechanisms to Challenge Decisions in Electoral Matters are met5, 

because in the written appeal, the appellant: a. Specifies her name; 

b. Identifies the contested ruling; c. Indicates the responsible 

authority; d. Narrates the facts that support her appeal; e. Expresses 

grievances; and, f. Enters her name and hand-written signature. 

2. Opportunity. It is considered that the appeal for reconsideration 

was submitted within a period of three days

 
5 “Article 9 [-] 1. Dispute resolution mechanisms must be submitted in writing to the 

party authority or agency deemed responsible for the contested act or resolution 

[...] and must meet the following requirements: [-] a) State the plaintiff’s name; [-] b) 

Indicate the address for receiving notifications and, where appropriate, who can 

hear and receive them on their behalf; [-] c) Accompany the document(s) that are 

necessary to prove the petitioner’s legal status; [-] d) Identify the contested act or 

resolution and the person responsible for it; [-] e) Expressly and clearly mention the 

facts on which the appeal is based, the grievances caused by the contested act or 

resolution, the allegedly violated precepts and, where appropriate, the reasons 

why the petitioner requests that laws on electoral matters not be applied since they 

consider them to be contrary to the Political Constitution of the United Mexican 

States; [-] f) Offer and provide evidence within the deadlines for filing or submitting 

dispute resolution mechanisms provided for in this law. Mention, where appropriate, 

what evidence must be provided within said deadlines, and what evidence should 

be required, when the petitioner justifies that they were duly requested in writing 

from the competent agency but have not been delivered; and [-] g) Enter the 

petitioner’s name and hand-written signature.” 



SUP-REC-102/2020 

Printed representation of an electronically signed document. 

Page10 of 66 

 

 

provided for in articles 7, paragraph 2, and 66, paragraph 1, 

subparagraph a), of the General Law on the System of Legal 

Mechanisms to Challenge Decisions in Electoral Matters6. 

In this regard, it is taken into account that the ruling in case record 

SX-JDC-134/2020, was personally notified on Wednesday, May 277. 

Therefore, in accordance with the provisions of article 26, 

paragraphs 1 and 3, of the General Law on the System of Legal 

Mechanisms to Challenge Decisions in Electoral Matters8, the 

personal notification took effect the same day it was issued. 

Then, in accordance with Binding Case Law 8/2019, entitled: 

“INDIGENOUS COMMUNITIES AND PEOPLE. THE DEADLINE THEY HAVE 

FOR FILING DISPUTE RESOLUTION MECHANISMS RELATED TO THEIR 

ELECTIVE PROCESSES MUST BE CALCULATED WITHOUT TAKING INTO 

ACCOUNT,

 
6 “Article 7 [...] 2. When the violation contested in the dispute resolution 

mechanism does not occur during the development of a federal or local electoral 

process, as appropriate, deadlines will be calculated by counting only business 

days, being understood as such every day except for Saturdays, Sundays, and 

holidays in terms of the law” and “Article 66 [-] 1. The appeal for reconsideration 

must be filed: [-] a) Within three days from the day following the notification of the 

contested ruling on the merits of the Regional Chamber; [...].” 
7 Cf .: Said personal notification was carried out by TEEO court clerk personnel in 

response to the assistance of tasks requested by the Xalapa Regional Chamber, as 

noted in the identification of and reason for personal notification, which can be 

consulted on pages 234 and 235 of case record SX-JDC- 134/2020. 
8 “Article 26. [-] 1. The notifications referred to in this ordinance shall take effect on 

the same day they are made. [...] 3. Notifications may be made in person, on the 

court notice board, by letter, by certified mail, or by telegram, as required to 

effectively notify of the act, resolution, or ruling, unless expressly provided for in this 

law; they may also be made electronically, in accordance with the provisions of 

paragraph 4 of article 9 of this ordinance.” 



SUP-REC-102/2020 

Printed representation of an electronically signed document. 

Page 11 of 66 

 

 

 

 

SATURDAYS, SUNDAYS, AND HOLIDAYS "9, the appeal period of three 

business days ran from May 28 to June 1, without taking into account 

Saturday, May 30, and Sunday, May 31. 

Therefore, if the appeal for reconsideration was received before the 

TEEO on May 29,10 This means that your presentation was made 

within the legal challenge period. 

Without being an obstacle to the foregoing, the Xalapa Regional 

Chamber did not have news that the claim was filed until June 30. 

The foregoing is in view of the fact that the aforementioned local 

electoral tribunal, acting in assistance, was the one who personally 

notified Isabel Sierra Flores of the ruling in case record SX-JDC-

134/2020. 

Therefore, if the notification and proceedings carried out in 

assistance of the authority, by which the interested party is made 

aware of the damages, was due to the fact that his or her domicile is 

in a place other than the main office of the issuing authority, for the 

same reason the

 
9 Binding Case Law available at: Gazette on Binding and Indicative Case Law in 

Electoral Matters, Electoral Tribunal of the Federal Judiciary, Year 12, Number 23, 

2019, pp. 16 and 17. 
10 Cf .: Certification of June 31, which states that "today, at 10:52 p.m., at the e-mail 

account avisos.salaxapa@te.gob.mx official letter TEEO/SGA/2696/2020 was 

received, whereby the undersigned court clerk forwards to the Electoral Tribunal of 

the State of Oaxaca the grievance and claim briefs for which Isabel Sierra Flores 

files an appeal for reconsideration against the ruling handed down on May 22, 

2020 by this Regional Chamber, in case record SX-JDC-134/2020.” Said document 

can be seen in the main file of case record SUP-REC-102/2020. 

mailto:avisos.salaxapa@te.gob.mx
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claim submitted before the authority that made the notification 

interrupts the legal term for this, which implies an effective judicial 

protection of the right of access to justice, by privileging, in 

extraordinary situations, the effectiveness of the right to challenge 

decisions11. 

For the above reasons, the argument made by the interested third 

party is rejected, in the sense that the appellant does not justify the 

reason why she did not submit her appeal before the Xalapa 

Regional Chamber. 

On the other hand, it does not go unnoticed by this court that the 

plaintiff presented her appeal for reconsideration before the TEEO, at 

11:18 a.m. on May 29, and that it was forwarded to the Xalapa 

Regional Chamber, by official letter TEEO/SG/A/2696/2020, on June 

30, as is recorded in Background Folder 69/2020 on the docket of the 

aforementioned regional chamber. 

The foregoing highlights the failure to comply with the procedural 

obligations set forth in paragraph 2 of article 17 of the General Law 

on the System of Legal Mechanisms to Challenge Decisions in 

Electoral Matters, consistent in that when any authority receives an 

appeal through which it is intended to fight an act or resolution that 

is not its own: "it will be sent immediately, without any additional 

procedure, to the institute agency or to the Electoral Tribunal 

Chamber under whose jurisdiction it falls to process it.”

 
11 In this case, as guided by Binding Case Law 14/2011, entitled “DEADLINE FOR 

FILING LEGAL MECHANISMS TO CHALLENGE ELECTORAL DECISIONS. THE 

CALCULATION IS INTERRUPTED WHEN FILING THE CLAIM BEFORE THE AUTHORITY OF 

THE FEDERAL ELECTORAL INSTITUTE THAT IN ASSISTANCE GAVE NOTICE OF THE 

CONTESTED ACT,” available in: Gazette on Binding and Indicative Case Law in 

Electoral Matters, Electoral Tribunal of the Federal Judiciary, Year 4, Number 9, 

2011, pp. 28 and 29. 
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In this sense, in accordance with the provisions of article 32, 

paragraph 1, subsection a), of the General Law on the System of 

Legal Mechanisms to Challenge Decisions in Electoral Matters, it is 

considered necessary to give the TEEO a warning, in order that, 

hereinafter, it might act diligently when it receives an appeal whose 

contested act or resolution is not directly attributable to it, adjusting 

itself to the speed referred to in the aforementioned article 17. 

3. Legitimacy and legal interest. The legitimacy of Isabel Sierra Flores 

is recognized because from the evidence that is available, it is noted 

that said appellant was the same person who appeared as a plaintiff 

in the citizen's trial for the contested ruling. 

On the other hand, it is thought that she has a legal interest in 

disputing the ruling handed down by the Xalapa Regional Chamber, 

because in her claim she asserts the violation of her political-

electoral right to be elected, by not allowing her to participate as a 

candidate in any position for the election of councilors carried out to 

form the Coicoyán de las Flores City Council. Therefore, she requests 

the intervention of the High Chamber, so that her right might be 

recognized and the exercise thereof restored.



SUP-REC-102/2020 

Printed representation of an electronically signed document. 

Page 14 of 66 

 

 

4. Definitiveness. This requirement is met, to the extent that when a 

ruling issued by the Xalapa Regional Court is disputed, with respect 

thereto, no other means of appeal that must be previously 

exhausted is applicable. 

b) Special procedural requirement 

In Binding Case Law 26/2012, entitled: “APPEAL FOR 

RECONSIDERATION. IT GOES AGAINST THE RULINGS OF THE REGIONAL 

CHAMBERS IN WHICH CONSTITUTIONAL PRECEPTS ARE DIRECTLY 

INTERPRETED,” the opinion is held that the appeal for reconsideration 

proceeds not only when a Regional Chamber determines that an 

electoral law cannot be applied because it considers it to be 

contrary to the Federal Constitution, but also when it directly 

interprets any precept of fundamental laws, as this clearly shows the 

constitutional dimension immersed in the contested resolution, which 

allows the High Chamber, in the exercise of its power of 

constitutional control, to analyze whether said interpretation is 

correct or not12. 

In the case under examination, said procedural budget is 

considered to be fulfilled, in view of the fact that the Xalapa 

Regional Chamber directly interpreted article 2,

 
12 Opinion that can be seen in: Gazette of Jurisprudence and Thesis in Electoral 

Matters, Electoral Tribunal of the Federal Judiciary, Year 5, Number 11, 2012, pp. 24 

and 25. 
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Section A, section III of the Federal Pact and, supported by the 

interpretation that it made of the principles of equality, non-

discrimination, and parity, as well as the right of indigenous peoples 

and communities to self-determination and autonomy, qualified the 

grievances of the then prosecuting party as unfounded, as seen in 

the following transcript: 

“117. Based on the indivisibility and interdependence of human rights in 

political-electoral matters, equality as a norm of jus cogens translates into a 

series of concrete obligations for the authorities. One of these obligations 

consists of adopting all those measures that guarantee the effective access 

and exercise of political-electoral rights under conditions of equality. 

118. The foregoing is a way of materializing the principles of equality and 

non-discrimination in a particular field, which is the political one, and with 

respect to a specific group, women. 

119. It is here where said principle acquires a special dimension, in the case 

of community democratic processes, since in terms of the provisions of 

Article 2, Section A, section III of the Federal Constitution, and 16, paragraph 

seven of the Individual Oaxacan Constitution, they recognize the right of 

indigenous communities to free self-determination and the autonomy to 

elect, according to their norms, procedures, and traditional practices, the 

authorities or representatives for the exercise of their own forms of internal 

government, guaranteeing the participation of women under conditions of 

equity relative to men, within a framework that respects the Federal Pact 

and the sovereignty of the states. 

120. In this sense, the case law developed by this Tribunal has had the 

purpose of providing full validity of said constitutional postulate, in order to 

reverse the ancestral submission of women to men’s authority or to a 

predominantly patriarchal social model. 

121. Hence, in order to make the constitutional order compatible with the 

internal regulatory systems in matters of fundamental rights, the political 

representation of women in the performance of public office must be 

guaranteed so that the right to equality is not only formal but also acquires a 

substantive dimension. 

122. That is, it is materialized in the facts, being put into practice in women’s 

access to the exercise of public office in the government
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agencies of indigenous peoples and communities, as long as their free self-

determination and self-government are observed. 

126. Based on the above, it is clear that the principle of equality in the 

context of internal regulatory systems in general, and in the development of 

community democratic procedures in particular, acquires a different 

dimension. 

127. Not to mention that the real possibility for women to have access to 

the exercise of public office in the governing bodies of indigenous peoples 

and communities, on equal terms with men, must be guaranteed on the 

basis of their own internal regulatory system. Otherwise, the postulates of free 

self-determination and self-government would cease to be observed. 

128. Hence, although the principle of parity is a means to achieve said 

equality, it must be applied in context, according to the prevailing 

regulatory framework. 

167. Based on the foregoing, it is clear that the TEEO adopted measures in 

order to not fail to observe that the real possibility of women’s access to the 

exercise of public office under equal conditions must be guaranteed on the 

basis of its own internal regulatory system, and thus not affect their right to 

free self-determination and self-government, hence the groundlessness of 

the grievance.” 

In view of the foregoing and in order to verify the constitutionality 

and conventionality of the disputed ruling, the High Chamber shall 

do a background study on the grievances that are asserted in the 

appeal for reconsideration, which will allow for constitutional and 

conventional control to be exercised and the interpretation made 

by the Xalapa Regional Chamber to be verified. 

IV. INTERESTED THIRD PARTY. The written document, in which Modesto 

Nájera Sánchez appears, in his capacity as Municipal President of 

the Coicoyán de las Flores City Council, as an interested third party, 

meets the following requirements:
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a) Formal requirements. The notice of appearance complies with 

the requirements established in paragraph 4 of article 17 of the 

General Law on the System of Legal Mechanisms to Challenge 

Decisions in Electoral Matters since it states: the name of the 

interested third party and their hand-written signature, the reason for 

the legal interest on which it is based, and his specific claim. Likewise, 

arguments are presented with which, by trying to confirm the 

contested act, it is clear that he has a legitimate interest in the case 

derived from a right that is incompatible with that of the appellant. 

b) Opportunity. In accordance with the provisions of article 17 of the 

General Law on the System of Legal Mechanisms to Challenge 

Decisions n Electoral Matters, it is noted that the interested third 

party’s written document was directly submitted before the High 

Chamber on September 8, that is, outside the legal term of forty-

eight hours, which elapsed from 5 p.m. on July 1 to 5 p.m. on July 3. 

In this regard, it is kept in mind that this High Chamber13 has 

considered that, for rulings in indigenous matters, the requirement of 

formalities should be analyzed in a flexible way, in accordance with 

sound criticism, logic, and the maxims of experience, in order to 

compensate for the circumstances of inequality and procedural 

disadvantage that indigenous communities are in.

 
13 Binding Case Law 27/2016: “INDIGENOUS COMMUNITIES. THE FORMALITIES 

REQUIRED FOR THE ADMISSION AND ASSESSMENT OF MEANS OF EVIDENCE MUST BE 

FLEXIBLE,” in: Gazette on Binding and Indicative Case Law in Electoral Matters, 

Electoral Tribunal of the Federal Judiciary, Year 9, Number 19, 2016, pp. 11 and 12. 



SUP-REC-102/2020 

Printed representation of an electronically signed document. 

Page 18 of 66 

 

 

The foregoing is because, in accordance with article 2 of the Federal 

Pact, true effective access to constitutional justice in favor of ethnic 

groups is achieved through the non-demand for compliance with 

procedural burdens that are irrational or disproportionate, in 

accordance with their circumstance of social disadvantage, 

coupled with the fact that it is in accordance with the duty or 

obligation to adopt positive and compensatory measures in favor of 

culturally different communities that, on many occasions, are in a 

situation of real or material inequality, among them, indigenous 

peoples and communities. 

In addition to the above, derived from the health contingency 

raised, the Plenary of this court issued the General Agreement of the 

High Chamber of the Electoral Court of the Federal Judiciary number 

2/2020, which authorizes the remote resolution of dispute resolution 

mechanisms, due to the pandemic caused by the COVID-19 virus, 

through which, in order to contribute to the National Social 

Distancing Orders announced by the federal health authority, it was 

established that issues would be resolved remotely. 

The foregoing is relevant in the case, because given the filing date of 

the appeal for reconsideration that is now being, it should be noted 

that the publication on its filing was made before the Xalapa 

Regional Chamber, which is at a considerable distance from the 

interested third party’s location, in addition to the fact that given 

social distancing, it was imperative for citizens to shelter in place and 

avoid performing ordinary activities in order to prevent the spread of 

the virus.
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Based on this, it is thought that the delay in the submission of the 

written document by the person who is an interested third party is 

justified in view of the sanitary measures adopted, as well as the 

distance between the community they are in and the court notice 

boards of the community where the filing of this appeal was 

publicized; therefore, it would not be valid to dismiss their arguments 

based on a rigid criterion regarding their opportunity. 

Therefore, their declarations must be taken into account, in order to 

guarantee the rights of full access to jurisdiction and due process of 

indigenous communities and their members, in terms of Binding Case 

Law 22/2018, with the heading: “INDIGENOUS COMMUNITIES. WHEN 

THEY APPEAR AS INTERESTED THIRD PARTIES, THE ELECTORAL 

AUTHORITIES MUST COMPLETELY RESPOND TO THEIR PROPOSALS.”14 

In the same sense, the High Chamber ruled when deciding case 

record SUP-REC-77/2020.

 
14 Gazette on Binding and Indicative Case Law in Electoral Matters, Electoral 

Tribunal of the Federal Judiciary, Year 11, Number 22, 2018, pp. 14 to 16. 
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c) Legitimacy. The legitimacy of Modesto Nájera Sánchez must be 

recognized in this case, in view of the fact that in case record SX-

JDC-134/2020, in which the ruling contested by the appellant was 

issued, he also participated in that capacity. 

V. BRIEF SUBMITTED THROUGH AMICUS CURIAE 

The High Chamber considers that the amicus curiae brief presented 

by Carmela Mendoza Flores, Aurelia López Legaria, Epifanía 

Margarita Merino Tobón, Constantino Andrés Flores Tenorio, Filomeno 

López Ángel, and Ángel López Ángel, who appear as members of 

the indigenous community of Coicoyán de las Flores, is inadmissible. 

The foregoing is because, from the expressions contained in their 

petition, as well as the information in the record, it is observed that 

said persons have an interest in the case and, consequently, their 

opinion regarding the course of this appeal for reconsideration turns 

out to be biased. 

In this regard, it should be noted that Binding Case Law 8/201815 

outlines the necessary requirements for the amicus curiae brief to be 

appropriate in dispute resolution mechanisms in electoral matters: a) 

that it be submitted before the matter is resolved, b) that it be 

submitted by a person outside the process, who does not have the 

character of a party to the litigation, and c) that it has only the 

purpose or intention of increasing the judge’s knowledge through 

reasoning or scientific and legal information (national and 

international) that is pertinent to resolving the question raised.

 
15 Binding Case Law 8/2018, with heading: "AMICUS CURIAE. IT IS ADMISSIBLE WITHIN 

DISPUTE RESOLUTION MECHANISMS IN ELECTORAL MATTERS,” it can be seen in: 

Gazette on Binding and Indicative Case Law in Electoral Matters, Electoral Tribunal 

of the Federal Judiciary, Year 10, Number 21, 2018, pp. 12 and 13. 
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In addition, in said judicial opinion it was considered that, although its 

content is not binding for the court, the relevant thing is to hear an 

opinion on aspects of interest within the procedure and of 

importance in the political and legal life of the country; therefore, it 

becomes a tool for citizen participation within the framework of a 

democratic State of Law. 

In this sense, the amicus curiae brief can be considered a 

deliberative space through which a court obtains, ex officio or at the 

party’s request, relevant information on certain facts unknown to the 

deciding authorities, scientific knowledge, or an interpretative 

opinion on the points of Law that are being discussed. Thus, the 

ultimate purpose of the amicus curiae is to incorporate more 

elements so that the courts may enrich the discussion and make a 

more informed decision regarding the matters within their jurisdiction. 

However, it does not escape the attention of the High Chamber that 

the persons who appear in the amicus curiae brief present 

arguments that are specifically aimed at challenging the conduct 

assumed by the appellant, stating that:
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• In the municipality, all the inhabitants who know the regulatory 

system that governs community life are aware that in the event 

of any disagreement they must go to the general community 

assembly and express their disagreement; 

• Every citizen has the obligation to go before the assembly and 

state their disagreements, since supposedly as citizens we know 

the rules that govern our internal life; 

• Any dissatisfied citizen’s failure to go to the community assembly 

cannot result in the nullity of the assembly's acts; 

• It is known that Ms. Isabel Sierra Flores, who is of legal age and is a 

citizen, who supposedly knows the uses and customs of the 

community, had the obligation to have attended the general 

election assembly and expressed her disagreement before said 

assembly, as is traditionally done.
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In addition, in the case record related to the electoral lawsuit of the 

internal regulatory systems, identified by code JNI/29/2020 of the 

TEEO, there is a memorandum of agreement drawn up on February 

22, in which were present those who make up the current council of 

the municipality of Coicoyán de las Flores, the representation of the 

different neighborhoods, as well as the general public, with the 

purpose of dealing with the “Ms. Isabel Sierra Flores’ appeal.” In 

points 5 and 8 of the referenced act, the following is established: 

“5. A space is provided to hear the public’s opinions, for which several 

neighborhood representatives, leaders, and the general public, commented 

that they do not agree, since the presence of Mrs. Isabel Sierra Flores was 

never seen in the election activities of councilors, such as that of Coicoyán 

de las Flores, which is carried out by indigenous regulatory systems, known as 

uses and customs in that municipality of Coicoyán de las Flores. 

8. The municipal president takes the floor and asks the citizens present if they 

agree with Ms. Isabel Sierra Flores’ request, for which the public present 

manifests that they do not agree; furthermore, they support the authority of 

the 2020-2022 administration for any clarification on the appeal made by the 

aforementioned citizen. 

[...]” 

What is relevant about the cited document is that, among the 

people who attended and participated, there are two who signed 

the document that is submitted through amicus curiae: Aurelia López 

Legaria and Carmela Mendoza Flores16.

 
16 Cf. Pages 317 and 337 of case record JNI/29/2020, which is part of the 

documents of case record SUP-REC-102/2020. 
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For the above reasons, it is considered that the brief presented is not 

in accordance with the nature of amicus curiae because there are 

no statements, opinions, or arguments other than those already in 

the file or that provide elements or technical knowledge in relation to 

the matter of the controversy to be resolved since their claim is that 

the arguments presented by the appellant are not addressed, based 

on the reasons that are stated. 

In this way, if the submitted brief does not meet the characteristics of 

amicus curiae, because one of its elements must be to provide 

knowledge outside of this court that will allow it to better resolve the 

matter, its analysis is not admissible. 

In addition, it is noted that those who signed said brief have a 

particular interest in the present matter and not only the purpose of 

providing the High Chamber with greater elements for the 

comprehensive analysis of the controversy, for which, in any case, 

they should have made it valid with the character of interested third 

parties17. 

VI. CLAIMS, CAUSE OF ACTION, THEMATIC OF GRIEVANCES, AND STUDY 

METHODOLOGY.  

 
17 Similar considerations were supported by the rulings issued in case records SUP-

REC-5/2020, SUP-REC-611/2019, SUP-REC-65/2019 and joined claims, SUP-REC-

1306/2018, SUP-REC-1262/2018, as well as SUP-REC-1045/2018 and joined claims. 
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From the reading of the appeal for reconsideration18, it is noted that 

the claims of Isabel Sierra Flores19, the appellant in this matter, consist 

in that: 1. The ruling issued in case record SX-JDC-134/2020 is 

revoked, the ruling in case record JNl/29/2020 is declared groundless, 

and agreement IEEPCO-CG-SlN-409/2019 is null and void, qualifying 

the election as valid and issuing proof of majority and validity to the 

winning candidate party list; 2. The Elective General Assembly held 

on December 22, 2019, in the Municipality of Coicoyán, is declared 

void; and 3. An extraordinary election is called to elect the 

councilors to the Coicoyán de las Flores City Council. 

The cause of action is supported by the violation of her political-

electoral rights, as she was not allowed to participate in running for 

any position in the election of councilors of the Coicoyán de las 

Flores City Council and not only for the city council position in charge 

of health; and it enforces concepts of grievances related to the 

following topics: 

1. Assessment of evidence 

2. Violation of the principles of equality and non-discrimination

 
18 Cf .: Binding Case Law 3/2000, entitled: “GRIEVANCES. TO HAVE THEM PROPERLY 

CONFIGURED, IT IS ENOUGH TO EXPRESS THE CAUSE OF ACTION,” available at: 

Electoral Justice. Magazine of the Electoral Tribunal of the Federal Judiciary, 

Supplement 4, Year 2001, p. 5; as well as Binding Case Law 2/98, entitled: 

“GRIEVANCES. THEY CAN BE FOUND ANYWHERE IN THE INITIAL WRITTEN 

DOCUMENT,” available at: Electoral Justice. Magazine of the Electoral Tribunal of 

the Federal Judiciary, Supplement 2, Year 1998, pp. 11 and 12. 
19 Cf .: Binding Case Law 4/99, with heading: “DISPUTE RESOLUTION MECHANISMS 

IN ELECTORAL MATTERS. THE RESOLUTION AGENCY MUST INTERPRET THE PETITION 

CONTAINED TO DETERMINE THE PLAINTIFF’S TRUE INTENTION,” available at: Electoral 

Justice. Magazine of the Electoral Tribunal of the Federal Judiciary, Supplement 3, 

Year 2000, p. 17. 
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3. Violation of the principle of progressivity 

4. Violation of the principle of gender parity 

Now, the study of grievances will be adjusted to the order in which 

the issues have been listed. It should be noted that the analysis will 

begin with the issue called “Assessment of Evidence,” which, in 

accordance with the grievances that are stated, involves aspects 

related to the violation of the human rights of equality, non-

discrimination, and indigenous women having a life free of violence. 

In this sense, if this grievance is well founded, it will be enough to 

revoke the controversial ruling, since the Xalapa Regional Court must 

issue a ruling, in which it makes a new probative assessment, which 

would lead to the study of other grievances. 

On the other hand, if the study carried out leads to declaring the 

aforementioned offense unfounded or inoperative, then the other 

grounds for dissent will be examined. 

It should be noted that, in order to carry out an in-depth study, the 

deficient exposition of the grievances formulated by the appellant 

will be supplied, in order to overcome the procedural disadvantages 

that the appellant may find themselves in due to their cultural, 

economic, or social circumstances20.

 
20. The foregoing, in accordance with Binding Case Law 13/2008, entitled: 

“INDIGENOUS COMMUNITIES. REPLACEMENT OF THE COMPLAINT IN THE ELECTORAL 

LAWSUITS FILED BY ITS MEMBERS.”, which can be consulted in: Gazette of Binding 

and Indicative Case Law in Electoral Matters, Electoral Tribunal of the Federal 

Judiciary, Year 2, Number 3, 2009, pp. 17 and 18. 
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The methodology for examining the grievance issues will be as 

follows: first, a summary of the appellant’s grievances will be made; 

then, the transcription of the considerations of the Regional 

Chamber; and, finally, in a third section, the reasons, causes, and 

grounds that support the decision adopted by this court for each 

issue will be stated. 

VII. BACKGROUND STUDY 

Topic 1: Assessment of evidence 

a) The appellant’s grievances 

From reading the written appeal, it is observed that Isabel Sierra 

Flores presents the following grievances: 

• The Regional Chamber’s decision violates political-electoral rights 

in the aspect of being elected since it confirms the decision of 

the Municipal Authority of Coicoyán de las Flores to deny the 

right of the undersigned to participate in the election that was 

held on December 22, 2019. In replying thereto, they indicated 

the names of the three candidates who participated in said 

election, which violates the principles of non-discrimination, 

equality, and gender parity, as well as the right to “Every woman 

[...] to have a life free of violence, both in the public and private 

spheres” and “to freely and fully exercise her political rights,” 

since in that official letter it mentioned that, according to the 

uses and customs of the referenced municipality, only party 

candidate lists headed by men can participate.



SUP-REC-102/2020 

Printed representation of an electronically signed document. 

Page 28 of 66 

 

 

• Both the Responsible Authority and the Electoral Tribunal of the 

State of Oaxaca did not take into account that said uses and 

customs do not guarantee indigenous women the political-

electoral right to vote in its passive aspect, and although it is true 

that the Municipality of Coicoyán de las Flores has the collective 

rights of self-determination, self-government, and autonomy to 

elect its authorities or representatives in accordance with its 

norms, procedures, institutions, and traditional practices, to do so 

it must not contravene the fundamental rights and recognized 

principles in the Federal Constitution and in the International 

Treaties to which the Mexican State is party. 

• In accordance with legal report DESNI-lEEPCO-CAT-247/2018 

issued by the Executive Directorate of the Indigenous Regulatory 

Systems (IEEPCO), the Municipal Authority has the jurisdiction to 

promote the necessary measures to guarantee the right of the 

undersigned to access positions of popular election in conditions 

of equality with men, by establishing the obligation of the 

municipal authority to promote and guarantee the right of 

women to vote and be elected, and more so when a written 

request was made to guarantee the right to participate in said 

election; therefore, the municipal authority was competent to 

hear the request and not as was sustained by the Responsible 

Authority.
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b) Considerations of the Regional Chamber 

In relation to the issue of the grievances listed above, the ruling in 

dispute mentions, as appropriate, the considerations that are 

transcribed below: 

106. In the opinion of this Regional Chamber, the reasons for dissent are 

unfounded, by sharing the essential reason of the TEEO, referring to the fact 

that, although the city council’s response was not adequate, the truth is that 

in terms of the institutions and democratic forms of government in force 

within the community, it is up to the assembly itself to rule on the registration 

of the party candidate lists submitted before the discussion board, which are 

registered on the same day as the election assembly. 

107. Which indisputably shows that the city council was not the competent 

community agency in terms of institutions ruling on the plaintiff’s request, 

referring to facilitating her participation in the election assembly, since the 

registration and approval of the party candidate lists correspond exclusively 

to the discussion board and the general assembly established to elect their 

representatives. 

108. Without the city council’s response being read as an impediment to 

the exercise of the plaintiff’s rights of political participation, since she was 

previously aware of the call, which was inclusive as it was addressed to 

citizens of the municipality, and the election procedure was established 

therein. 

109. Furthermore, since the standard identified by the General Council of 

IEEPCO was met in the election in question to guarantee women their right to 

political participation and to the access of positions of popular election in 

conditions of equality, as specified by the TEEO.
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c. Justification 

110. This Court has specified that although the State recognizes and 

guarantees the right of the indigenous communities to carry out the elections 

of the members of municipal authority agencies in accordance with their 

uses and customs, such a right is neither unlimited nor absolute. 

111. Since its exercise must invariably be governed by the norms and 

principles established in the Federal Constitution and in the Treaties on 

fundamental rights signed by the Mexican State, among which is the 

substantive guarantee of women’s participation under conditions of legal 

equality relative to men. 

112. In this context, norms of customary law should promote and respect 

women's voting rights, both actively and passively. 

113. In this regard, the High Chamber of this Tribunal has established that, in 

the cases of indigenous communities, in the calls for electing their authorities, 

it is necessary to verify that an inclusive language is used to expressly address 

citizens, in order to promote the participation of women in the political life of 

their communities. 

114. On the other hand, it is important to highlight that electoral parity is a 

measure of substantive and structural equality that aims to guarantee the 

inclusion of women, their experience, and interests in popularly elected 

bodies, regardless of the level of government. 

115. According to Advisory Opinion 18 of the Inter-American Court of 

Human Rights requested by our country, equality constitutes a norm of jus 

cogens, with which said principle constitutes one of the superior values of the 

legal system that must serve as a basic criterion for regulatory production, as 

well as its subsequent interpretation and application. 

116. Therefore, it operates as the guiding axis of international and national 

regulations on human rights, as well as government work. 

117. Based on the indivisibility and interdependence of human rights in 

political-electoral matters, equality as a norm of jus cogens translates into a 

series of concrete obligations for the authorities. One of these obligations 

consists of adopting all those measures that guarantee the effective access 

and exercise of political-electoral rights under conditions of equality.
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118. The foregoing is a way of materializing the principles of equality and 

non-discrimination in a particular field, which is the political one, and with 

respect to a specific group, women. 

119. It is here where said principle acquires a special dimension, in the case 

of community democratic processes, since in terms of the provisions of 

Article 2, Section A, section III of the Federal Constitution, and 16, paragraph 

seven of the Individual Oaxacan Constitution, they recognize the right of 

indigenous communities to free self-determination and the autonomy to 

elect, according to their norms, procedures, and traditional practices, the 

authorities or representatives for the exercise of their own forms of internal 

government, guaranteeing the participation of women under conditions of 

equity relative to men, within a framework that respects the Federal Pact 

and the sovereignty of the states. 

120. In this sense, the case law developed by this Tribunal has had the 

purpose of providing full validity of said constitutional postulate, in order to 

reverse the ancestral submission of women to men’s authority or to a 

predominantly patriarchal social model. 

121. Hence, in order to make the constitutional order compatible with the 

internal regulatory systems in matters of fundamental rights, the political 

representation of women in the performance of public office must be 

guaranteed so that the right to equality is not only formal but also acquires a 

substantive dimension. 

122. That is, that it materializes in the facts, being put into practice in 

women’s access to the exercise of public office in the governing bodies of 

indigenous peoples and communities, as long as their free self-determination 

and self-government does not cease to be observed. 

123. Thus, this Tribunal’s line of case law clearly shows respect for the 

principle of equality in the participation of men and women in electoral 

procedures carried out by internal regulatory systems of indigenous peoples 

and communities, for which it must move from formal recognition to the 

substantial level, in order to guarantee women’s right to vote and be 

elected. 

124. In this sense, this Court has been emphatic in holding that the norms of 

customary law must promote and respect women’s right to vote both in its 

active and passive aspects. 

125. With the issuance of various criteria with a gender perspective, in cases 

related to internal regulatory systems, where the guarantee of equality is not 

limited to a formal level but rather includes physical aspects, in such a way 

that it has also considered adopting affirmative measures in favor of women 

that guide judicial decisions, in order to remove the obstacles that prevent 

them from fully exercising access to deliberative bodies and popular 

representation.
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126. Based on the above, it is clear that the principle of equality in the 

context of internal regulatory systems in general, and in the development of 

community democratic procedures in particular, acquires a different 

dimension. 

127. Not to mention that the real possibility for women to have access to the 

exercise of public office in the governing bodies of indigenous peoples and 

communities, on equal terms with men, must be guaranteed on the basis of 

their own internal regulatory system. Otherwise, the postulates of free self-

determination and self-government would cease to be observed. 

128. Hence, although the principle of parity is a means to achieve said 

equality, it must be applied in context, according to the prevailing regulatory 

framework. 

129. In the case, in the opinion of this Regional Chamber, the plaintiff’s 

proposals are unfounded, since the TEEO's response is considered correct, 

arguing that although the answer given by the City Council shows a 

misogynistic and discriminatory attitude, it was not the competent authority 

for limiting and/or facilitating the plaintiff’s right of political participation in 

the Elective Assembly of the Municipality. 

130. Which, in any case, said official letter only contains the words of the 

municipal authority, but in no way can it be interpreted, by virtue of its 

content, as a reduction or restriction of the plaintiff’s right to vote or to be 

elected. 

131. The previous statement is so, since from the joint assessment of legal 

report DESNI-IEEPCO-CAT-247/2018, which identifies the method of electing 

councilors to the City Council of Coicoyán de las Flores, Oaxaca, which is 

electorally governed by Indigenous Regulatory Systems; of the call for all 

citizens over eighteen years of age to participate in the election of 

Councilors to the aforementioned City Council, for the 2020-2022 

administration; as well as the content of the assembly minutes of December 

22, it is possible to identify what the role of the institutions and democratic 

forms of government within the community is, for the election of its municipal 

authorities. 

132. Indeed, from the content of said documents, analyzed in accordance 

with the rules for evaluating evidence in electoral matters, provided for the 

analysis of controversies in which the rights of indigenous communities are 

involved, it is possible to notice two essential components in conducting and 

developing the community democratic process. 

133. The first, which corresponds exclusively to the outgoing city council to 

issue the call for the election for its renewal, and the second, which 

corresponds to the discussion board and the assembly to decide on the 

registration of party lists on the same day that the assembly takes place.
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134. Without in any way realizing that the city council has the power to 

propose or reject candidates, even citing the current norms of customary 

law as a reason, since it is not the agency to decide on the matter. 

135. Therefore, if the plaintiff's claim was to participate or, where 

appropriate, to run for a position in the elections of said Municipality, she 

should have directed her request to the competent agencies; that is, to the 

discussion board, so that, once registered, they would be submitted to the 

General Community Assembly for consideration. 

136. In this context, this Chamber considers that it is not possible to prove 

the exclusion of the plaintiff on the day of the assembly, since prior to her 

request, she learned the content of the call, as recognized in the claim. 

137. Meanwhile, in the respective call, the bases for the participation of 

men and women were established, and the rules were specified according 

to which the registration and voting of the registered party candidate lists 

would be developed. 

138. Since from the comprehensive reading of the call it is possible to note 

that it did not impose limitations on women to be able to participate in the 

Elective Assembly, it is therefore considered that the plaintiff was not blocked 

from being able to exercise her right to be elected. 

139. As seen below: 

THEY HEREBY CALL: 

“ALL CITIZENS OVER 18 YEARS OF AGE IN THE MUNICIPALITY OF COICOYAN DE LAS 

FLORES, JUXTLAHUACA, OAXACA, TO PARTICIPATE ON ELECTION DAY IN THE 

ELECTION OF MUNICIPAL COUNCILORS FOR THE 2020-2022 ADMINISTRATION, 

WHICH OCCURS UNDER THE FOLLOWING...” 

140. In addition, this Chamber observes that the request that the plaintiff 

addressed to the City Council has as its antecedent the IEEPCO legal report, 

which identifies the method of electing councilors to the City Council of 

Coicoyán de las Flores, Oaxaca, and in which it is specified that it 

corresponds to the discussion board, and to the assembly itself, to know the 

party candidate lists registered the same day as the election. 

141. For that reason, the plaintiff’s assertion referring to the fact that she was 

prevented from participating in the election of her municipal authorities, 

based on the city council’s response to her request, does not prove that she 

was prevented from participating in the community general assembly. 

142. In this sense, the decision of the person responsible is considered 

correct, since it has been this Regional Chamber’s opinion that, in order to 

consider gender-based acts of discrimination to be accredited, the mere 

statements of the alleged victim are not enough, but
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there must also be minimal elements of proof that lead to sustaining that the 

alleged conduct was in fact based on gender elements or that it had 

discriminatory consequences prohibited by a constitutional mandate. 

143. Especially since, in the case of this kind of election, they are not 

exempt from complying with the burden of proof. 

144. Therefore, the plaintiff's proposals are not sufficient to produce the 

nullity of the election she seeks, because in the best of scenarios, the receipt 

of her request would only entail the obligation to respond to it, but in no way 

can it be interpreted as a reduction or restriction in the exercise of her 

political rights, and therefore the offense is groundless.” 

c) Decision 

I. Jurisdiction of the Coicoyán de las Flores City Council to know 

Isabel Sierra Flores’ request 

a. Interculturality and the intercultural approach 

Prior to the analysis of the appellant’s approaches, it is important to 

point out that interculturality represents the interaction between 

cultures; it is the process of communication between different human 

groups with different customs, characterized by horizontality; that is, 

that no cultural group is above the other, thus promoting equality, 

integration, and harmonious coexistence among them. Even when 

interculturality is based on respect for the diversity, integration, and 

growth of cultures alike, it is not
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free of creating possible conflicts, which are resolved through a 

dialogue that favors horizontality21. 

Interculturality emphasizes dialogue, interaction, and relationships 

even between groups that do not share the same State22. Hence, 

interculturality is not only “the relationship between cultures,” but 

also “the relationship between cultures in conflict,” which come 

together culturally due to the existence of contradictions between 

cultures inserted in a power structure23. 

Interculturality is committed to building dialogues, but from new 

contexts that recognize the historical injustices that have marked the 

lives of indigenous peoples and other minority groups; and that 

dialogue between cultures should not imply the imposition of cultural 

meanings but rather their discussion24; and that just as the lenses of 

individual guarantees cannot be imposed to understand the 

meaning of collective practices that imply obligations and

 
21 Cavalié Apac, Francoise (2013). “¿Qué es la interculturalidad?” in SERVINDI, 

Comunicación intercultural para un mundo más humano y diverso, January 21, 

available at https://www.servindi.org/actualidad/80784 
22 Hernández Reyna, Miriam (2007). “Sobre los sentidos del “multiculturalismo” e 

“interculturalismo” in Ra Ximhai, May-August, year/vol. 3, Number 002, Universidad 

Autónoma Indígena de México, El Fuerte, México, pp. 434 and 435. 
23 Moya, Ruth (2009). “La interculturalidad para todos en América Latina,” in: 

Interculturalidad, educación y ciudadanía perspectivas latinoamericanas, Luis 

Enrique López (editor), FUNPROEIB, Bolivia, p. 29. 
24 Sierra, María Teresa (2009). “Las mujeres indígenas ante la justicia comunitaria. 

Perspectivas desde la interculturalidad y los derechos” in Desacatos, No. 31, 

September-December, p. 76. 

https://www.servindi.org/actualidad/80784
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commitments, neither is it justified that certain customs harm 

people’s dignity25. 

On the other hand, the intercultural approach is oriented to the 

recognition of the coexistence of cultural diversities in current 

societies, which must coexist with a basis of respect for their different 

worldviews, human rights, and rights as peoples26. This identity is 

based on multiple and diverse specific identities that, far from 

constituting a difficulty or problem, offer vast possibilities for growth 

and development in line with intercultural integration and social 

cohesion processes27. 

In the same way, the approach or perspective in question is oriented 

to the recognition of the coexistence of cultural diversity in current 

societies, discarding the hierarchy between cultures, and contributes 

to growth and development through processes of integration and 

intercultural social cohesion, which make it possible to recognize 

structural injustices that can be translated into inequalities and 

disadvantages for indigenous women, as well as for the joint 

development of actions to dissuade them.

 
25 Sierra, Teresa (2006), “El multiculturalismo en disputa: Derechos Humanos, 

Género y Diversidad Cultural,” in: Antología: Grandes Temas de la Antropología 

Jurídica, RELAJU, Mexico, p. 64. 
26 UNFPA, UN Women, UNICEF, and UNDP (2012). Ampliando la mirada: La 

integración de los enfoques de género, interculturalidad y derechos humanos, 

Santiago de Chile, December, p. 24. 
27 Bello, Álvaro and Rangel, Marta (2002). “La equidad y la exclusión de los 

pueblos indígenas y afrodescendientes en América Latina y el Caribe.” Revista de 

la CEPAL, No. 76. Santiago de Chile, pp. 52 and 53. 
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Hence, judging with an intercultural perspective implies recognizing 

the existence of different worldviews that coexist at the national 

level28. 

In addition to the above, it should be noted that in Binding Case Law 

18/2018, with heading: “INDIGENOUS COMMUNITIES. DUTY TO 

IDENTIFY THE KIND OF DISPUTE IN ORDER TO JUDGE WITH AN 

INTERCULTURAL PERSPECTIVE, IN ORDER TO MAXIMIZE OR WEIGH THE 

CORRESPONDING RIGHTS”29, refers to the fact that when there is 

tension between people’s political-electoral rights and the collective 

rights of indigenous peoples and communities, the kind of 

community controversy submitted to knowledge must be clearly 

identified in order to adequately analyze, weigh, and decide with an 

intercultural perspective; and likewise, that within the typology of 

controversies are intracommunity ones, which are identified because 

the autonomy of the communities is reflected in “internal restrictions” 

on their own members; and for its analysis, the rights of the 

community must be weighed against the rights of individuals or 

groups who question the application of customary norms.

 
28 Cf .: SUP-REC-38/2017, p. 20. 
29 Cf .: Gazette on Binding and Indicative Case Law in Electoral Matters, Electoral 

Tribunal of the Federal Judiciary, Year 11, Number 22, 2018, pages 16, 17, and 18. 
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b. The relevance of the municipal presidency and the city council. 

The congruence of the answer 

From the documents that can be seen, on December 19, 2019, it 

shows that the plaintiff addressed a letter to the municipal president 

of the Coicoyán de las Flores City Council, in which she stated: 

It is a notorious fact that in previous elections, women have not participated 

in municipal (sic) elections; with that, the right to be elected and the 

principle of gender parity have been violated. This municipal authority has 

the obligation to ensure the rights of women, to achieve equality in the 

municipality. 

In view of the above and in order to guarantee my right to be elected, 

which is recognized in the Political Constitution of the United Mexican States 

and in various International Treaties that the Mexican State is part of, I 

attentively request that you please facilitate my participation in the next 

election that will be held in this municipality to elect the municipal authorities 

for the 2020-2022 government period. [...]”30 

In the response dated December 20 of last year, by means of an 

official letter with code 

0001/MPAL/C0IC0FL0R.JUX/201931, the members of the Coicoyán de 

las Flores City Council pointed out the following: 

“[...] I WOULD LIKE TO INFORM YOU THAT ONLY PARTY CANDIDATE LISTS 

HEADED BY MEN MAY BE REGISTERED IN THE COMMUNITY GENERAL ASSEMBLY 

FOR ELECTING OUR MUNICIPAL AUTHORITIES FOR THE 2020-2022 

ADMINISTRATION, AS OUR ELECTORAL PROCESS HAS ALWAYS

 
30 Cf .: Request that can be seen on page 11 of case record JNI-29/2020, which 

can be consulted in the Single Accessory Folder of case record SUP-REC-102/2020. 
31 Cf .: Official letter that can be seen on page 12 of case record JNI-29/2020, 

which can be consulted in the Single Accessory Folder of case record SUP-REC-

102/2020. 
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BEEN CARRIED OUT IN OUR POPULATION IN THIS WAY, INFORMING YOU THAT 

THERE WILL BE THREE CANDIDATES WHO WILL PARTICIPATE IN THE ELECTION, 

BEING THE FOLLOWING: MODESTO NÁJERA SÁNCHEZ, SIMÓN GARCÍA 

ROMERO, ISMAEL MELO FLORES; THEREFORE, YOUR REQUEST CANNOT BE 

LEGALLY VALID. 

From an intercultural perspective, it is considered that the plaintiff is 

correct when she asserts that the City Council did have the 

jurisdiction to read the letter in which she asked the municipal 

presidency to facilitate her participation in the election of any of the 

councilors that make up the Coicoyán de las Flores City Council. 

The foregoing is because, in accordance with legal report DESNI-

IEEPCO-CAT-247/2018 - on which Isabel Sierra Flores sustains her 

request - and attentive to the relevant participation that the 

municipal presidency and the other members of the city council 

have throughout the process of renewing its members, the applicant 

built the expectation that with her involvement it would be possible 

for her to register as a candidate for any of the councilor positions 

that would be competed for. In addition to the fact that, formally 

and in accordance with the human right to petition, the response of 

non-legitimacy is connected with the request that “[her] 

participation in the next election be facilitated...,” regardless of the 

cause invoked to support the sense in which it was done. 

To support the previous premise, it is considered necessary to point 

out the following:
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In legal report DESNI-IEEPCO-CAT-247/2018 by which “[...] THE 

METHOD OF ELECTING COUNCILORS TO THE CITY COUNCIL OF THE 

MUNICIPALITY OF COICOYÁN DE LAS FLORES IS IDENTIFIED, WHICH IS 

ELECTORALLY GOVERNED BY INDIGENOUS REGULATORY SYSTEMS.” It 

is observed that the first rule with which the stages of “Preliminary 

Acts” and “Election Assembly” begin is that whoever holds the 

acting municipal presidency issues the corresponding call. 

It is noted that - as the plaintiff mentions in her claim -, in the legal 

report, in the composition of the City Council for the 2017-2019 

period, two women were integrated (full and alternate positions for 

the City Council position in charge of health), the Executive 

Directorate of Internal Regulatory Systems requests the General 

Council of IEEPCO to urge, among other things,: 

“[...] the Authorities of the municipality of Coicoyán de las Flores, Oaxaca, to 

continue to promote measures that ensure that women exercise their right to 

vote, as well as access positions of popular election under equal conditions, 

in order to comply with the provisions of the constitutional and conventional 

provisions that protect women's rights.” 

Furthermore, at the level of the facts, it is worth noting that in the 

proceedings under examination there are records added that 

account for the following: 
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• On October 10, 2018, by means of official letter 

IEEPCO/DESNI/2156/2018, the office clerk at the Executive 

Directorate of the Internal Regulatory Systems of IEEPCO, 

contacted the municipal president and the members of the 

Coicoyán de las Flores City Council, requesting their 

collaboration for the dissemination of Agreement DESNI-IEEPCO-

CAT-247/2018, which identifies the method of electing councilors, 

which is governed by indigenous regulatory systems32. 

• By means of official letter IEEPCO/DESNI/156/2019, dated January 

11, 2019, the office clerk at the Executive Directorate of the 

Internal Regulatory Systems of IEEPCO, requested that the 

municipal president and the members of the Coicoyán de las 

Flores City Council provide the local electoral institute written 

notice, at least sixty days in advance, of the date, time, and 

place of the celebration of the Community General Assembly for 

the election of the councilors of the city council that will serve as 

of 202033. 

• On December 3, 2019, the IEEPCO received a letter signed by 

Francisco Hernández Romero, having been born in and as a 

resident of the Loma Flor community, belonging to the 

Municipality of Coicoyán de las Flores, requesting that the

 
32 Cf .: Page 43 of case record JNI/29/2020, which is part of the documents of case 

record SUP-REC-102/2020. 
33 Cf .: Page 54 of case record JNI/29/2020, which is part of the documents of case 

record SUP-REC-102/2020. 
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City Council carry out the steps established in legal report DESNI-

IEEPCO-CAT-247/2028, and indicate the date and time in which 

the election of councilors for the 2020-2022 government period 

will take place34. 

• On December 21, 2019, the Executive Directorate of the 

Indigenous Regulatory Systems of IEEPCO received a letter from 

Gregorio López Morelos, in his capacity as municipal president of 

the Coicoyán de las Flores City Council, stating that on 

December 22, at 9:00 am, in the Municipal Hall of that 

community, the General Community Assembly would be held to 

elect municipal authorities for the 2020-2022 administration and 

requesting his support to aid in the aforementioned assembly 

with the support of the staff under his charge, as observers of said 

process34 35. 

• Official letter signed by Gregorio López Morelos, in his capacity as 

municipal president of the Coicoyán de las Flores City Council, 

received on December 21, 2019 by the Executive Directorate of 

the Indigenous Regulatory Systems of IEEPCO, in which he 

requests that they be provided with four ballot boxes to hold the 

assembly on Election Day36.

 
34 Cf .: Pages 55 to 57 of case record JNI/29/2020, which is part of the documents 

of case record SUP-REC-102/2020. 
35 Cf .: Page 59 of case record JNI/29/2020, which is part of the documents of case 

record SUP-REC-102/2020. 
36 Cf .: Page 60 of case record JNI/29/2020, which is part of the documents of case 

record SUP-REC-102/2020. 
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• Official letter received on December 21, 2019 by the Executive 

Directorate of the Indigenous Regulatory Systems of IEEPCO, 

through which, Gregorio López Morelos, in his capacity as 

municipal president of the Coicoyán de las Flores City Council, 

requests a non-certified copy of the file of the elections from 

Election Day 2016 held in the municipality37. 

• General assembly minutes for the election of municipal authorities 

for the 2020-2022 period in the Municipality of Coicoyán de las 

Flores, drawn up on December 22, 2019, signed by the members 

of the City Council, municipal agents, police, rural villages, and 

neighborhood representatives of the aforementioned 

municipality38. 

• Call issued on December 16, 2019, addressed to all citizens over 

eighteen years of age in the municipality of Coicoyán de las 

Flores, for them to participate on Election Day in electing 

municipal councilors for the 2020-2022 administration, signed by 

Gregorio López Morelos, municipal president of the City 

Council39.

 
37 Cf .: Page 61 of case record JNI/29/2020, which is part of the actions of case 

record SUP-REC-102/2020. 
38 Cf .: Pages 63 to 68 of case record JNI/29/2020, which is part of the actions of 

case record SUP-REC-102/2020. 
39 Cf .: Pages 79 to 80 of case record JNI/29/2020, which is part of the actions of 

case record SUP-REC-102/2020. 
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In this order of ideas, although formally, the registration and approval 

of the party candidate lists corresponds exclusively to the discussion 

board and the general assembly established to elect its 

representatives - as decided by the Xalapa Regional Chamber. It 

cannot be ignored that the response of the Coicoyán de las Flores 

City Council, contained in the official letter identified by code 

0001/MPAL/COICOFLOR.JUX/2019, was not duly assessed by the 

Xalapa Regional Chamber, in accordance with legal report DESNI-

IEEPCO-CAT-247/2018 - on which the now appellant supported her 

initial request -, nor taking into consideration the relevant 

participation that the municipal presidency and members of the city 

council have throughout the process of renewing its members. 

II. The restriction of the plaintiff’s passive voting rights, in her capacity 

as an indigenous woman 

In addition to the foregoing, it is noted that the controversial decision 

of the Xalapa Regional Chamber failed to comply with the 

standards upheld by the High Chamber, in the case of gender-

based political violence committed against indigenous women. 

a. The reversal of the burden of proof in the case of acts of violence 

and discrimination committed against indigenous women
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This High Chamber has sustained that, in cases of gender-based 

political violence, the evidence provided by the victim has a 

presumption of truthfulness about what happens in the events 

narrated40. 

In this regard, it should be noted that any action or omission directed 

against an indigenous woman, with the purpose of restricting, 

limiting, or annulling the exercise of her active or passive right to vote 

constitutes an act of gender-based political violence, in 

accordance with the provisions set forth in Articles 3 and 4, 

subsection j), of the Inter-American Convention on the Prevention, 

Punishment, and Eradication of Violence against Women 

“Convention of Belém do Pará”41; 20 Ter, section XIII, of the General 

Law on Women’s Access to a Life Free of Violence42; II and III of the 

Convention on the Political Rights of Women43; and 7, subsection a), 

of the Convention on the Elimination of All Forms of Discrimination 

against

 
40 See the ruling in case record SUP-REC-91/2020. 
41 “Article 3. Every woman has the right to a life free of violence, both in the public 

and private spheres.” And “Article 4. Every woman has the right to the recognition, 

enjoyment, exercise, and protection of all human rights and the freedoms 

enshrined in regional and international instruments on human rights. These rights 

include, among others: [...] j) The right to have equal access to public office in their 

country and to participate in public affairs, including decision-making.” 
42 “ARTICLE 20 Ter.- Political violence against women can be expressed, among 

other ways, through the following behaviors: [.] XIII. Restricting the political rights of 

women based on the application of traditions, customs, or internal or own 

regulatory systems that violate human rights;” 
43 “Article II. Women will be eligible for all elective public bodies established by 

national legislation, under conditions of equality with men, without any 

discrimination.” And “Article III. Women will have to hold public office and exercise 

all public functions established by national legislation, on equal terms with men, 

without any discrimination.” 
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Woman44. Furthermore, in paragraph 1 of General Recommendation 

19 of the United Nations Committee on the Elimination of all forms of 

Discrimination against Women, it is recognized that violence against 

women is a form of discrimination that seriously inhibits women’s 

capacity to enjoy rights and freedoms on an equal footing with men. 

Now, in general terms, any kind of violence does not respond to a 

common paradigm or pattern that can easily be evidenced and 

made visible, especially in cases in which the discriminatory and 

inequality symbolisms of the violated person are part of a social 

structure. 

In other words, in cases of political violence against women, given 

their nature, the daily existence of testimonial, graphic, or 

documentary evidence that has full probative value cannot be 

expected, which is why the provision of evidence by the victim 

constitutes fundamental proof about the fact. 

In this sense, the manifestation of acts of political violence based on 

the possible victim’s gender, if it is linked to any other evidence or set 

of probative evidence,

 
44 “Article 7. The States Parties shall take all appropriate measures to eliminate 

discrimination against women in the political and public life of the country and, in 

particular, guaranteeing, on equal terms with men, the right to: [-] a) Vote in all 

elections and public referendums and be eligible for all bodies whose members 

are the subject of public elections;” 
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even if it is not of the same quality, together can form circumstantial 

evidence with full persuasive value. 

In this sense, the assessment of evidence in cases of gender-based 

political violence must be carried out with a gender perspective, in 

which the responsibility of providing what is necessary to prove the 

facts is not transferred to the victims, in order to prevent a 

stereotypical interpretation of the evidence, and to pass resolutions 

without gender considerations, which hinders, on the one hand, the 

access of women victims to justice and, on the other, the stigma-free 

vision of women who dare to file a complaint. 

Therefore, if the provision that exempts the rule of onus probandi, 

established as usual, is the reversal of the burden of proof that justice 

must consider when a person who is a victim of violence files a 

complaint. That is, the defendant, perpetrator, or the counterparty is 

the one who will have to reliably disprove the non-existence of the 

facts on which the offense is based. 

It should be emphasized that when the claim of a violation of a 

human right protected in article 1, paragraph 5, of the Federal 

Constitution is involved, this situation leads to the principle of the 

burden of proof in terms of “the necessity of proof lies with the person 

who lays the charges” should be reversed in a discrimination case, 

which justifies that for the effective application of the principle of 

equal treatment, the burden of proof must fall on the defendant.
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This reasoning is reinforced by the criteria issued by the Inter-

American Court of Human Rights when developing the concept of 

“structural discrimination,” in the sense that the burden of proof is on 

the State when the victims belong to a structurally disadvantaged 

group, because an evidentiary difficulty arises for them due to the 

complexity of proving discriminatory policies and practices de facto 

or de jure, whether intentional or not, also called indirect 

discrimination45. 

Furthermore, the reiteration of this measure46 has an intersectional or 

transversal effect, since at least two rights are maximized: one, 

effective access to justice, and the other, the specific right of 

indigenous women to have a culturally adequate defense. 

Consequently, in cases of gender-based political violence, such as 

restricting or refusing the exercise of women’s right to a passive vote, 

an act of discrimination is involved; therefore, the model of reversing 

the burden of proof is in operation, especially when it comes to 

indigenous women, who are historically and culturally in a situation of 

special vulnerability, as a consequence of the structural inequality 

reflected in their social, political, and legal realities.

 
45 Case of “Nadege Dorzema et al. v. Dominican Republic” ruling of October 2012, 

paragraphs 40, 228, 228-238, referring to the “disproportionate impact of norms, 

actions, policies, or other measures that, even when their formulation is or appears 

to be neutral, or their scope is general and undifferentiated, have negative effects 

on certain vulnerable groups.” On the other hand, in the case of “Átala Riffo and 

Daughters v. Chile”, pp. 221 and 222, it is established that “It is possible that 

whoever established the norm or practice is not aware of these practical 

consequences and, in such a case, discriminatory intent is not essential, and a 

reversal of the burden of proof is appropriate. 
46 The reversal of the burden of proof is an issue analyzed in the rulings issued in 

case records SUP-REC-91/2020 and joined claims, as well as SUP-REC-133/2020 and 

joined claims. 
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b. Analysis of the appellant's proposals 

It should be taken into account, in accordance with what was 

previously reasoned, that when the affected party is an indigenous 

woman, the intercultural and gender perspective, as well as the 

reversal of the burden of proof, should lead the adjudicating body to 

initiate the study of grievances, based on the presumption that it is a 

violation of human rights, such as the political-electoral vote of the 

active and passive vote, so the evidentiary examination should go in 

the direction of clearing any doubt about the allegation of an 

alleged violation of rights. 

In this vein, it is considered that the appellant is correct, when she 

states that the Regional Chamber’s decision violates her political-

electoral right to be elected, by confirming a decision that denied 

her the right to participate in the election that was held on 

December 22, 2019, which violates the principles of non-

discrimination, equality, and gender parity, as well as the right that 

every woman has “[...] to a life free of violence, both in the public 

and private spheres” and to “freely and fully exercise their political 

rights.”
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The foregoing stems from the fact that the Xalapa Regional 

Chamber, in the considerations set forth in paragraphs 141 to 143, 

stated 

the following: 

“141. For that reason, the plaintiff’s assertion referring to the fact that she was 

prevented from participating in the election of her municipal authorities, 

based on the city council’s response to her request, does not prove that she 

was prevented from participating in the community general assembly. 

142. In this sense, the decision of the person responsible is considered 

correct, since it has been this Regional Chamber’s opinion that, in order to 

prove acts of gender-based discrimination, the mere statements of the 

alleged victim are not enough, but there must also be minimal elements of 

proof that lead to sustaining that the alleged conduct was in fact gender-

based or that it had discriminatory consequences prohibited by a 

constitutional mandate. 

143. Especially since, in the case of this kind of election, they are not 

exempt from complying with the burden of proof.” 

As can be seen, the Xalapa Regional Chamber erased the violation 

of the principle of equality against the plaintiff, an indigenous 

woman, and her access to justice, by demanding that she 

demonstrate, beyond what is reasonable, the violation of her 

political-electoral rights. 

Above all, because it overlooked the possible causal relationship 

that can be derived from the official letter identified by code 

0001/MPAL/COICOFLOR.JUX/2019, and what is established in the 

Minutes of the General Assembly held on December 22, 2019; and 

from this, to rule on the violation of the right to a passive vote of the 

then prosecuting party, and as a consequence, the principles of 

non-discrimination, equality, and gender parity, as well as the right 

that every woman has to exercise her political-electoral rights free 

from political gender-based violence.
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Without being an obstacle to the foregoing that, in his notice of 

appearance, the interested third party argues - with special 

reference to the aforementioned official letter - that it is a matter of 

surprising the court with acts allegedly prefabricated by the former 

municipal authority, with artificially made documents, which was 

fabricated after the election was held. The foregoing is due to the 

fact that this statement should be considered as made in a general, 

isolated manner, as it is not supported by any means of proof. 

In another point, the plaintiff is considered correct when she points 

out that, as far as the Xalapa Regional Chamber is concerned, she 

did not take into account that said practices and customs do not 

guarantee her political-electoral right to a passive vote, and that the 

collective rights of self-determination, self-government, and 

autonomy to elect their authorities or representatives in accordance 

with their norms, procedures, institutions, and traditional practices 

require that they do not contravene the fundamental rights and 

principles recognized in the Federal Constitution and in the 

International Treaties that the Mexican State is part of.
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The foregoing is because in the controversial ruling it is observed that 

the Xalapa Regional Chamber, despite having reasoned about: that 

it would supply, not only the deficient exposition of grievances of the 

then plaintiff (today appellant) but its total absence; a social 

context, as well as a constitutional and conventional framework on 

the intercultural perspective and the rights to equality and non-

discrimination; it determined, from a position limited to evidentiary 

matters, that: 

A) The plaintiff's assertion that she was prevented from participating 

in the election that she questions, was not fit for proving that she 

had been prevented from participating in the General 

Community Assembly; 

B) The mere assertions of the alleged victim were not enough to 

accredit acts of gender-based discrimination; the mere 

assertions of the alleged victim were not enough, but also that 

minimal elements of evidence should be on file [to reinforce 

them] and, 

C) in the case of elections carried out under the indigenous 

regulatory system, the members of the indigenous peoples and 

communities are not exempt from complying with the burden of 

proof.
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However, it failed to use a gender and intercultural perspective to 

assess the relationship of connection between the answer contained 

in the official letter with code 0001/MPAL/COICOFLOR.JUX/2019 and 

what was established in the Minutes of the General Assembly, and 

from this, to argue about the causes that would have led to the 

restriction of the right to a passive vote of indigenous women in the 

municipality of Coicoyán de las Flores. 

That is, in the contested ruling, since it was considered that there was 

no evidence on the part of the then plaintiff, to demonstrate the 

violation of their human and political-electoral rights, such a situation 

led to the Xalapa Regional Court failing to judge with a gender and 

intercultural perspective, and from the reversal of the burden of 

proof in cases such as the one under review, which led to a limitation 

regarding the existence or not of acts of gender-based political 

violence, or, whether the alleged lack of participation of women 

was due to another cause. 

For the reasons stated above, the grievances that have been 

examined are considered well founded. 

VIII. EFFECTS 

As the grievances that have been examined have been qualified as 

well founded - and as anticipated in the methodological chapter -, 

such a situation is sufficient to revoke the ruling issued by the Xalapa 

Regional Chamber when deciding on case record SX-JDC-134/2020.
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As a consequence of the foregoing, the Xalapa Regional Chamber 

must issue a new ruling, in which: 

a) It examines the grievances stated by Isabel Sierra Flores, with a 

gender-based and cross-sectional approach, linking the plaintiff's 

statements with the documentary evidence that she offered and 

contributed until that instance; and 

b) in order to decide, the opinion on the reversal of the burden of 

proof established in this ruling must be applied. 

Likewise, the Xalapa Regional Chamber must issue its decision within 

ten business days after notice is given of this decision, which must be 

made known to this High Chamber, within twenty-four hours after this 

happens, accompanied by the respective documentation. 

In view of the foregoing, there are no grounds to rule on the rest of 

the grievances that the appellant states in her claim. 

By virtue of the foregoing and on the above grounds: 

IT IS HEREBY DECIDED:
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SOLE PROVISION. The ruling issued by the Xalapa Regional Chamber 

is revoked, for the purpose of issuing a new one, subject to the 

guidelines indicated in this ruling. 

LET NOTICE BE GIVEN, as appropriate by Law. 

In due course, return the original records and file the case record as 

a totally and definitively concluded matter. 

Thus, by a majority of votes, it was decided on and signed by the 

Judges who make up the Superior Court of the Electoral Tribunal of 

the Federal Judiciary, with the vote against Judge Janine M. Otálora 

Malassis and Judges Indalfer Infante Gonzales and Reyes Rodríguez 

Mondragón, who cast a private vote, before the Secretary-General 

for Agreements, who authorizes and attests that this ruling is signed 

electronically. 

This document is a graphic representation authorized by certified electronic 

signatures, which has full legal validity in accordance with the second and fourth 

paragraphs of the General Agreement of the High Chamber of the Electoral 

Tribunal of the Federal Judiciary 3/2020, by which it implements the certified 

electronic signature of the Federal Judiciary in the agreements, resolutions, and 

rulings that are issued regarding the processing, rounds, proceedings, and 

resolution of dispute resolution mechanisms in electoral matters. 
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JOINT PRIVATE VOTE PROPOSED BY JUDGE JANINE M. OTÁLORA 

MALASSIS AND JUDGES INDALFER INFANTE GONZALES AND REYES 

RODRÍGUEZ MONDRAGÓN REGARDING THE RULING DELIVERED IN THE 

APPEAL FOR RECONSIDERATION SUP-REC-102/2020 47 

I. Introduction 

We respectfully issue the following joint private vote, since from our perspective 

the special requirement of admissibility of this appeal for reconsideration is not 

credited and, therefore, the appeal for reconsideration should have been rejected. 

As the majority decision itself constructs, the legal problem that is resolved in the 

ruling constitutes a question of legality that does not imply a pronouncement of 

constitutionality or any conventionality related to the rules of the internal regime on 

the validity of the election of the authorities of the Municipality of Coicoyán de las 

Flores City Council48. 

The reasons why the majority determined that the special requirement of 

admissibility was considered to be proven, as well as the substantive 

considerations of the ruling, are limited to pointing out that the Regional Chamber 

failed to apply the gender and intercultural perspective to analyze the evidence of 

possible acts of gender-based political violence. 

In order to explain the grounds and motivations for our vote, in the first place, the 

considerations of the majority opinion are referred to. Then, we explain why we do 

not share the decision and present the reasons why we believe that the 

requirement of special legitimacy should not have been satisfied, which implies 

that the grievances related to issues of legality should not have been studied. 

Finally, we explain why the criterion for the reversal of the burden of proof is not 

applicable to the case.

 
47 Based on articles 187, last paragraph, of the Organic Law on the Federal Judiciary, and 
11 of the Internal Regulations of this Electoral Tribunal. 
Collaborating on the drafting of this vote were: Juan Guillermo Casillas Guevara, Priscila 
Cruces Aguilar, Alfonso Dionisio Velázquez Silva. 
48 Hereinafter the “City Council.” 
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II. Majority opinion 

The majority of those who make up the plenary session declared the matter 

admissible, considering that in the contested decision there was a direct 

interpretation of a constitutional provision49. In the majority opinion, it is argued 

that the Xalapa Regional Chamber qualified the appellant's grievances as 

unfounded since it directly interpreted Article 2, section A, section 

III, of the Federal Constitution, in accordance with the principles of equality, non-

discrimination, parity, and the right of indigenous peoples and communities to self-

determination and autonomy. 

In this way, it is argued that the High Chamber can exercise its power of 

constitutional control to verify the interpretation on constitutionality and 

conventionality of the disputed ruling and do a background study on the 

grievances that are asserted in the appeal, regarding the fact that the Xalapa 

Regional Chamber determined that the competent authority did not prevent the 

plaintiff from participating as a candidate for any of the City Council positions. 

In the in-depth study, it was considered that the Xalapa Regional Chamber 

violated the appellant's political-electoral right to be elected by failing to assess the 

grievances presented from a gender and intercultural perspective. Therefore, it 

erased the violations suffered by the appellant, specifically the principle of equality 

and the right of access to justice, by demanding that she demonstrate, beyond 

what is reasonable, the effects on her rights. 

In accordance with the foregoing, they declared the appellant's grievances well 

founded, relating to the fact that the City Council did have the jurisdiction to read 

the letter requesting her participation in the Municipal Presidency election. Due to 

the fact that the Xalapa Regional Chamber did not duly value the response of the 

Coicoyán de las Flores City Council by not taking into account

 
49 Based on the opinion of Binding Case Law 26/2012, “APPEAL FOR 
RECONSIDERATION. IT GOES AGAINST THE RULINGS OF THE REGIONAL 
CHAMBERS IN WHICH CONSTITUTIONAL PRECEPTS ARE DIRECTLY 
INTERPRETED,” contained in the Gazette on Binding and Indicative Case Law in Electoral 
Matters, Electoral Tribunal of the Federal Judiciary, Year 5, Number 11, 2012, pp. 24 and 
25. 
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the relevant participation that the Municipal Presidency and members of the City 

Council have in the process of renewing its members. 

Likewise, they declared that the Xalapa Regional Chamber failed to comply with 

the standards upheld by the High Chamber in the case of gender-based political 

violence committed against women. Restricting or refusing the exercise of 

women’s right to a passive vote is a case of gender-based political violence and 

therefore, the model of reversing the burden of proof must operate, especially 

when it comes to indigenous women, due to the situation of vulnerability in which 

they have been placed. 

The ruling concludes that the resolution issued by the Xalapa Regional Chamber 

(SX-JDC-134/2020) must be revoked, in order to issue a new one - within ten 

business days following notification thereof - where the grievances are analyzed 

using a gender-based and cross-sectional approach, taking into account the 

evidence offered in the appeal, and applying the criterion for the reversal of the 

burden of proof. 

III. Position of dissent 

a) In case the special requirement of admissibility of the appeal for 

reconsideration is not satisfied 

As a general rule, the rulings handed down by the regional chambers of the 

Electoral Tribunal are final and unassailable. In an extraordinary way, rulings on 

the merits can be challenged when the regional court has made or omitted a 

pronouncement of constitutionality or, in the case of internal regulatory systems, 

interpretations are made regarding the rules that govern said systems. 

In this understanding, as the problem was raised from the beginning by the 

plaintiff, the legal question to answer is whether the plaintiff was allowed to 

participate in the elective process in the indigenous community of the Municipality 

as a candidate for any of the positions that make up the City Council. This is done 

in order to verify if an elective assembly was held invalidly and if the fundamental 

rights of equality and non-discrimination of the appellant were violated.
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In previous judicial instances, this problem has been answered in the sense that 

legally denying a citizen’s participation in the elective assembly was not 

demonstrated; that is, there was no evidence of a community norm or rule that 

excluded the plaintiff from participating in the electoral process. 

The litigation in the previous instances has only been limited to studying the cause 

for which the plaintiff did not participate in the election, if it consisted of the 

existence or non-existence of a formal request for registration with the 

competent authority; analyzing if the jurisdiction to study this request belongs to 

the municipality, the discussion board, or the elective assembly. So, the legal 

problem has centered on whether or not there is evidence on the plaintiff allegedly 

being prevented from participating in the election. 

In this sense, the legal problem decided by the majority centers on pointing out 

that the Xalapa Chamber did not assess the evidence in the case from a gender 

and intercultural perspective; since if a different assessment were carried out with 

that perspective, it would result in a different factual thesis of the case. This shows 

that it is only in dispute if it is proven in the determination of facts that the plaintiff 

was excluded from participating in the elective assembly; that is to say, it is proven 

that she was not allowed to participate as a candidate to become a member of the 

City Council. 

The fact that this Superior Court does not coincide with the weighing of the 

evidence made by the Xalapa Chamber that the plaintiff was not prevented from 

participating in the elective assembly is not a sufficient reason to proceed with the 

appeal for reconsideration. In addition, it is not a question of creating a new 

constitutional standard of evaluation of evidence, nor are we facing the absolute 

absence of application of a gender-based or intercultural perspective in the actions 

of the responsible authority. 

From our perspective, the contested resolution did address the plaintiff's proposals 

and specified that in the internal regulatory system there is a competent authority 

for the candidate registration and the applicant participation. It established that, 

although there was a discriminatory response on the part of the City Council, this 

act did not transcend to the detriment of the contesting citizen because that 

authority does not have the jurisdiction to determine who could participate in the 

elections.
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Likewise, the Xalapa Chamber noted the participation of women as members of 

the Elective Assembly of the Municipality and made reference to the integration of 

the winning party candidate list that includes a woman. In this sense, the 

arguments offered by the Regional Chamber related to a gender-based 

perspective show that this authority was not ignored, since it was applied when 

assessing the case. 

In such a way that the problem does not lie in whether the Regional Chamber 

failed to comply with the constitutional burden of judging with a gender-based 

perspective or with an intercultural perspective. 

This shows, from our perspective that the specific case does not rest on the 

development of constitutional principles or on an issue that genuinely involves the 

application of fundamental norms, but rather on whether the plaintiff’s participation 

in the electoral process of the community is supported by the evidentiary elements 

that make up the case record. 

From the foregoing, it can be inferred that in the ruling under appeal, a study was 

carried out of the proposals regarding the specific participation of the plaintiff, 

taking as a context the possible lack of participation of women in the integration of 

the municipal authority. It was recognized that the council had sent her a letter in 

which she was told that she could not participate in the election, but that this did 

not affect her right to participate in the electoral process in accordance with the 

internal regulatory system because she did not appear later before the elective 

assembly, who was the authority empowered to address her claim to be registered 

as a candidate. 

The Xalapa Chamber also evaluated that there are no indications to consider that 

in some way women have been excluded from exercising their right to vote for the 

councils of the City Council or to be elected, since in the election results it states 

that, for positions in the City Council, they have already
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been nominated and elected. In addition, it pointed out that the call did not impose 

limitations on women to participate in the elective assembly. 

These considerations allow us to conclude that the Regional Chamber did not fail 

to apply a gender and intercultural perspective in analyzing the case. It is for this 

reason that we consider that the majority opinion lacks reason to be satisfied with 

the special requirement of legitimacy. 

The disagreement with respect to said situations is limited to an evidentiary issue 

and with this it is confirmed that the merits of the challenge are not enough to 

prove the special procedural requirement, since the questioning of the assessment 

of the evidence made by the Regional Chamber is a matter of strict legality that 

cannot be reviewed by this High Chamber through the appeal for reconsideration. 

Finally, as stated, the majority thought that the admissibility of the ruling derived 

from an alleged application or non-application of the constitutional articles and the 

study related to legal grievances was not consistent with this. That is, there is an 

internal inconsistency in the majority ruling. Even throughout the project, it is not 

answered whether the alleged constitutional interpretation of the Xalapa Regional 

Chamber was correct or not. 

b) The standard of reversal of the burden of proof was not applicable to the 

specific case 

In evidentiary matters within an appeal, the operative principle governs50, in 

accordance with the provisions of article 9, paragraph 1, subsection f), of the 

General Law on Legal Mechanisms to Challenge Decisions in Electoral Matters, 

the petitioners of an appeal must submit, along with their claim, the evidence they 

consider pertinent to prove the facts and offer them under the terms provided51. 

 
50 The device principle gives the interested parties the probative procedural impulse, 
providing the parties with the power to make evidence available, without the authority 
being able to collect them ex officio, so that the parties have the initiative in general, and 
the instructor must abide exclusively to the activity thereof, without being allowed to include 
various facts or evidence; that is, the judge cannot take the initiative aimed at promoting 
the body of evidence nor establish the matters thereof or gather means of proof. 
51 As stated in SUP-JDC.1663/2020, resolved on August 5, 2020. 
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In order to take into consideration the evidence offered and provided in an appeal, 

they must, as a rule, be provided at the trial by the parties, without, in any case, 

taking into consideration those not offered or provided within the legal deadlines, 

with the exception of supervening proof. 

In all cases, the means of conviction must be related to the matter of the 

controversy and be able to prove the contested violation, so that whoever judges 

is able to analyze and assess the evidence, in accordance with the procedural 

rules, as well as the rules of logic, the maxims of experience, and sound criticism. 

The identification of a victim of gender-based political violence requires an 

evidence analysis with a gender perspective that guarantees the adequate review 

of the facts, the scope of the evidence, and the non-neutral application of the laws 

in such a way as to arrive at the legal truth and, where appropriate, protect the 

victim and guarantee their reparation. 

In this sense, the affirmations constitute an element of evidence that, in principle, 

must be considered preponderantly, but that must be analyzed together with the 

elements of the case and the evidentiary indications that appear in the case 

record. 

Thus, in cases in which discrimination is alleged (and taking into account that 

violence is one of its manifestations) it has been concluded that the principle of 

burden of proof regarding that “whoever claims is obliged to prove” must be 

adjusted so that the burden of proof falls on the defendant, assessing the evidence 

and taking into account the situation of structural inequality in which women find 

themselves. 

This is so because the mere mention or manifestation of having suffered gender-

based political violence does not in itself justify an absolute exception to the logical 

principle of the burden of proof. Although the saying of a possible victim must be 

considered with the importance that it merits, this should not mean that the rest of 

the evidence that appears in the case record should not be analyzed or that the 

court can gather to better issue a ruling.

 

 

Thus, we do not share the majority decision, because, contrary to what was 

decided on in the ruling, the decision of the Xalapa Regional Chamber did not rule 

out the possible commission of acts of gender-based political violence. In fact, it 

assessed and contrasted the possible commission of said events with the rest of 

the evidence that exists in the case. 

In addition to the above, the majority ruling does not clearly show how the reversal 
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of the burden of proof would operate, since it does not specify who or what actions 

would have to be taken to resolve the matter. 

IV. Conclusion 

It is for these reasons that we consider that the appeal for reconsideration should 

have been dismissed.52 
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52Similar arguments expressed in this vote were supported by the signing judges in the 
joint private vote on case records SUP-REC-133/2020 and joined claims and SUP-REC-
134/2020. 


