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Translation	from	Arabic	
STATE	OF	LIBYA	

HIGH	JUDICIAL	COUNCIL	
	
	

In	the	name	of	people	
Albayda	Court	of	Appeal	
Administrative	Division	

	
	

Public	hearing	session	held	on	Monday,	November	28,		2016	
Before	
Judge	(first	name	illegible)	Bouhlima,	President	
Najeh	Altheni	,	Awadh	Abdeljawed,	Judges		
Hanen	Al	Mabruk,	Member	of	Public	prosecution		
Hatem	Sawi	Majid,		court	clerk	
	

Issued	the	following	judgment	
	

On	the	administrative	lawsuit	N°	5-2016,	registered	in	public	record.	
	
Between	
	1-	Dhaou	Mansouri	 Masoud	 AOUN-	 Libyan,	 resident	 in	 Albayda,	 in	 his	
name,	and	in	his	capacity	of	member	of	the	Constitution	Drafting	Assembly	
(instructed	 	 Khalifa	 Sghaier	 and	 Mohamed	 Saleh	 ,	 lawyers	 with	 office	
located	in		Albayda	Jihad	Avenue	–	Near	Abuarousa	Mosque),		

Appellant		
Vs	
1.	Ali	Abdussalam	TARHOUNI	 ,	 resident	 in	Albayda,	 in	his	name,	and	his	
capacity	 of	 President	 of	 the	 Constitution	 Drafting	 Assembly	 (instructed	
lawyers	Ahmed	Soussi	and	Yahia	Koukai)	
2.	The	Constitution	Drafting	Assembly	
3.	The	President	of	the	Election	High	Commission	
Represented	by	the	Legal	Department-	Albayda	

Respondents	
	
Appealing	2	decisions:	
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1.	Decision	of	the	Election	High	Commission	related	to	adopting	the	results	
of	the	election	of	the	Constitution	Drafting	Assembly	in	the	part	relating	to	
the	election	of	the	first	Respondent	Ali	Abdessalem	TARHOUNI	as	member	
of	the	Constitution	Drafting	Assembly	
2)	 The	 decision	 of	 the	 Constitution	 Drafting	 Assembly	 to	 choose	 the	 first	
Respondent	Ali	Abdessalem	TARHOUNI	as	President	of	the	Assembly.	
	
Claims:	
First:	Accepting	the	appeal	in	form	
Second:	In	summary	way,	and	before	ruling	on	the	merit	of	the	appeal	
1)	Order	suspension	of	the	execution	of	the	challenged	decision	which	was	
issued	by	the	Election	High	Commission	in	relation	to	adopting	the	election	
results	of	Benghazi	province	in	the	part	relating	to	the	election	of	the	first	
Respondent	 Ali	 Abdessalem	 TARHOUNI	 as	 member	 of	 the	 Constitution	
Drafting	Assembly	
2)	 Order	 suspension	 of	 the	 execution	 of	 the	 decision	 of	 the	 Constitution	
Drafting	Assembly	to	choose	the	first	Respondent	Ali	Abdessalem	Tarhouni	
as	President	of	the	Assembly.	
	
Third:	in	merits	
1)	 Order	 cancelling	 the	 	 challenged	 decision	 	 relative	 to	 adopting	 the	
election	results	of	Benghazi	province	in	the	part	relating	to	election	of	the	
first	Respondent	Ali	Abdessalem	TARHOUNI	as	member	of	the	Constitution	
Drafting	Assembly	
2)	 Order	 cancelling	 the	 decision	 of	 the	 Constitution	Drafting	 Assembly	 to	
choose	the	first	Respondent	Ali	Abdessalem	TARHOUNI	as	President	of	the	
Assembly.	
	
The	court	
After	 examining	 the	 documents,	 hearing	 the	 pleadings,	 reading	 the	
summary	report,	and	legal	deliberations.	
The	Appellant	has	filed	the	lawsuit,	paid	the	legal	fees	and	has	submitted	its	
supporting	 documents	 to	 the	 court	 clerk	 on	 19/11/2016.	 	 After	 the	
implementation	 procedure,	 the	 Appellant	 submitted	 his	 defense	 on	
21/04/2014	 which	 is	 the	 date	 of	 holding	 the	 first	 meeting	 of	 the	
Constitution	Drafting	Assembly	in	Albayda	when	it	became	known	that	the	
first	 Respondent	 won	 the	 elections	 and	 became	 a	 member	 in	 the	
Constitution	 Drafting	 Assembly,	 then	 he	 was	 elected	 president	 of	 this	
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Assembly.	 The	 Appellant	 attached	 to	 his	 claim	 supporting	 documents	
including	the	two	challenged	decisions.		The	General	Prosecution	submitted	
memorandum	to	cancel	the	challenged	decisions	because	they	were	illegal.	
	
The	judge	rapporteur	prepared	a	summary	of	the	claim.	
The	court	considered	the	case,	as	shown	in	the	transcripts,		and	after	having	
heard	 the	 explanations	 of	 both	 sides	 of	 the	 litigation,	 it	 sets	 the	 date	 of	
23/08/	 2016	 for	 adjudication	 and	 after	 pleadings,	 	 the	 hearing	 was		
scheduled	 for	 the	 date	 of	 10/10/2016	 to	 consider	 the	 challenge	 and	 	 has	
been	postponed	to	the	hearing	of		17/10/2016	upon	request	of	the	defense	
lawyer.	
	
In	the	hearing	of		17/10/2016,	the	president	of	the	division	stepped	aside,	
and	 the	court	 considered	 the	appeal	by	another	panel,	 and	which	decided	
after	 exhaustion	 by	 the	 litigants	 of	 all	 denfenses	 and	 exchanging	 briefs,		
setting	adjudication	for		the	hearing	of		28/11/2016	in	which	the	judgment	
was	issued. 
	
Whereas	a	former	panel		has	already	ruled	at	the	level	of	form		by	accepting		
to	decide	on	the	summary	part	through	the	judgment	issued	in	the	hearing	
of		15/02/2016	ordering	suspension	of	the	execution	of	the	two	challenged	
decisions,	 and	 hence	 the	 court	 accepted	 the	 appeal	 in	 form  ,	 and	 did	 not	
accept	the	Respondent’s	argument	of	the	improper	venue	of	the	appeal.	In	
addition,	even	though	the	decision	on	the	summary	part		was	temporary,	it	
is	 res	 judicata	 and	 the	 court	 shall	 abide	 by	 it,	 	 as	 it	 is	 the	 case	 for	 the	
administrative	appeal	No.	48/116	 issued	 in	 the	hearing	of	2/1/2005	page	
35	of	the	Supreme	Administrative	Court	decisions	for	the	year	2005.	
	
Thus,	 though	 the	 above	 referred	 judgment	 relative	 to	 suspending	 the	
execution	is	itemporary,	it	is 	final	in	the	preliminary		issues	related	to	the	
competence	 and	 acceptance	 of	 case	 registration	 upon	 ruling	 on	 its	
substance.	
 
As	 for	 the	 case’s	 substance,	 it	 relates	 to	 the	 fact	 that	 the	 Respondent	 Ali	
Abdussalam	 TARHOUNI	 	 obtained	 the	 American	 nationality	 and	 was	
married	to	a	foreigner.	
In	 his	 memoranda,	 the	 first	 Respondent	 included	 arguments	 related	 to	
substance	and	form	which	were		previously	refused	by	the	court.	
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Whereas	the	lawyer	of	the	first	Respondent		stated	that	the	Respondent	has	
the	Libyan	nationality	despite	obtaining	the	American	citizenship	and	Law	
No.	24	of	2010	of	Nationality	does	not	apply	retroactively.	
 
Whereas	 this	argument	 	 is	 invalid	because	 the	nationality	 law	 is	based	on	
the	same	rule	of	successive	nationality	laws	starting	from	the	foundation	of	
the	Libyan	state	in	1951,	i.e.	the	rule	of	not	having		dual	nationality.	
 
Whereas	the	Respondent	Ali	Abdessalem	TARHOUNI	has	been	elected	as	a	
member	of	 the	Constitution	Drafting	Assembly	under	Law	No.	17	of	2013	
which	stipulated	in	article	9	paragraph	7	that	the	candidate	shall	meet	the	
standards	for		occupying	public	service	positions,	and	that	all	public	service	
laws	put	the	Libyan	nationality	as	a	requirement,			the	same	applies	to	law	
No.	 24	 of	 2010	 as	 	 Article	 8	 also	 puts	 the	 Libyan	 nationality	 as	 a	
requirements.	
 
	
Since	Law	No.	24	of	2010	is	one	of	the	main	sources	of	law	No.	17	of	2010	,	
it	 stated	 in	 its	 preamble	 that	 it	 shall	 be	 applicable,	without	 regard	 to	 any	
considerations	 to	 the	 voter	 or	 candidate,	 	 which	 results,	 on	 the	 basis	 of	
aforementioned,	in	the		failure	of	the	Respondent	to	meet	the	conditions	of	
running	 for	 candidacy	 or	 even	 the	 right	 to	 vote	 as	 he	 lost	 the	 Libyan	
nationality	-	because	of	his	naturalization	into	US	citizen,		and	in	application	
of	 the	provisions	of	Article	5	of	 the	above	mentioned	 law	No.	24/2010	on	
the	 nationality,	 which	 stipulates	 that	 the	 Libyan	 nationality	 shall	 be	 lost	
upon	 acquiring	 a	 foreign	 nationality.	 Therefore,	 the	 role	 of	 the	 court	
regarding	this	topic	is	the	role	of	revealing	and	can	not	issue	decision	on	the	
loss	of	Libyan	nationality	in	case	of	acquiring	a	foreign	nationality. 
 
The	 legislator	 may	 have	 resorted	 to	 lost	 of	 nationality	 as	 a	 result	 of	
acquiring	 the	 foreign	 one	 so	 that	 the	 executive	 authority	 shall	 not	 have	 a	
role	in	the	drop	or	withdrawal	of	the		Libyan	nationality,	the		general	sense	
of	 loss	 	 is	 that	 the	 person	 from	 Libyan	 origin	 may	 revert	 to	 the	 Libyan	
nationality	upon	renunciation	of	the	foreign	nationality.	
	
Whereas	 the	 first	 Respondent	 has	 not	 submitted,	 from	 the	 beginning	 of	
consideration	of	the	appeal	to	the	day	set	 for	adjudication,	proofs	denying	
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the	 fact	 of	 obtaining	 US	 nationality,	 his	 defense	 was	 based	 on	 the	 legal	
aspects	 of	 the	 appeal	 and	 the	 Respondent’s	 lawyer	 did	 not	 deny	 the	
documents	submitted	by	the	Appellant	relative	to	an	electronic	link	on	“You	
Tube”	of	news	conference	with	the	first	Respondent	in	Seattle	in	which	the	
first	 Respondent	 acknowledges	 that	 the	 his	 nationality	 is	 American,	 and	
that	he	 is	 interested	 in	America	because	 it	 is	his	homeland.	And	he	says	 "	
they	say	in	Seattle		Washington	that	I	was	a	citizen	of	Seattle	and	I	want	to	
correct	 this	 and	 	 say	 that	 I'm	 still	 a	 citizen	 of	 Seattle,	Washington,	 I	 will	
remain	 always	 part	 of	 it	 and	 I	 will	 return	 to	 my	 homeland	 Seattle	
Washington	as	 it	 is	 the	place	where	I	meet	my	children.	Even	after	 I	go	to	
Libya	always	I'll	be	back	to	this	beautiful	place.”	

  
Regarding	 the	 Appellant’s	 argument	 that	 the	wife	 of	 the	 first	 Respondent	
holds	 also	 a	 	 foreign	nationality,	 the	Respondent’s	 lawyer	 argues	 that	 the	
law	No.	17	of	2013	on	the	Constitution	Drafting	Assembly	does	not	prevent	
the	 candidate	 from	 being	 married	 to	 a	 foreigner.	 And	 by	 reference	 to	
articles	98	and	9	of	the	above-mentioned	law	which	stipulate		"that	the	first	
requirement	 of	 the	 candidacy	 for	 the	 Constitution	 Drafting	 Assembly	 is	
being	Libyan	and	holder	of	a	national	number".	Article	128	of	the	Law	n°	12	
of	 2010	 on	 labor	 relations	 in	 Libya	 stipulates	 that	 in	 order	 to	 occupy	 a	
public	position,	the	candidate	should	not	be	married	with	a	foreign	spouse	
except	if	permitted	to	do	so.	Thus,	there	are	two	conditions	which	prevent	
the	Respondent	from	running	for	election	or	candidacy	to	the	Assembly.		
	
Since	the	Respondents’	defense	did	not	make	any	comment	on	submitting		a	
certificate	 of	 marital	 status	 of	 the	 Respondent	 showing	 his	 family	 which	
consists	of	his	sons	Malik	Ali	Abdussalam	and	Zakaria	Ali	Abdussalam,	born	
in	Washington,	 	and	the	name	of	 their	mother	Ferry	Francine	(not	sure	of	
the	name	spelling)	,	and		did	not	give	any	explanation	of	justification	of	the	
omission	of	the	name	of	the	Respondent’		wife	in	the	said	certificate,	which	
constitutes	another	objection	to	the	Respondent	from	candidacy	to	being	a	
member	and	President	of	the		Constitution	Drafting	Assembly.	

	
 	
Article	5	of	the	Law	No.	24	of	2010	on	nationality	 	stipulates	"that	when	a	
Libyan	acquires	another	nationality	without	the	consent	of	the	authorities,	
he/	 she	 becomes	 a	 foreigner	 by	 his/her	 choice”.	 	 The	 General	 Legal	
Administration,	 	 an	 institution	 established	 under	 Law	 No.	 6	 of	 1992	 and	
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whose	 	 functions,	 among	 others,	 is	 to	 interpret	 legislated	 regulations	 and	
laws,	clarifies	Article	5	of	law	No.	24	of	2010	on	Libyan	nationality		as	"	shall	
lose	Libyan	nationality	any	person	acquiring	foreign	nationality	by	his/her	
choice	 unless	 authorized	 to	 do	 so	 by	 the	 Interior	Ministry.”	 For	 all	 these	
reasons	the	court	rules	as	follows.	
The	Court	shall	apply	articles	81/82	relative	to	ordering	the	Respondents	to	
pay	the	legal	fees.	

 
The	Court 

 
The	court	issued	the	following		judgment:	
First:	 Cancelling	 the	 decision	 	 issued	 by	 the	 Election	High	 Commission	 to	
adopt	 the	 results	 of	 the	 election	 of	 Constitution	Drafting	 Assembly	 in	 the	
part	 relating	 to	 the	 election	 of	 the	 first	 Respondent	 Ali	 Abdessalem	
TARHOUNI	as	member	of	the	Constitution	Drafting	Assembly	
	
Second:	 Cancelling	 the	 decision	 of	 the	 Constitution	 Drafting	 Assembly	 to	
choose	the	first	Respondent	Ali	Abdessalem	TARHOUNI	as	President	of	the	
Assembly,	and	ordering	the	Respondents	to	pay	the	litigation	expenses.	
 

	
Signatures	of	the	judges	
Signature	of	the	court	clerk	
Seal	of	Albayda	Court	of	Appeal	
	
Stamp:	To	be	challenged	before	the	Supreme	Court	
Chief	Court	Clerk	signature	


