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Albayda Judgment - Emergency Procedural Ruling

Judgment
	Question Presented
	Whether Libyan Constitution Drafting Assembly (“CDA”) members’ procedural change on vote quorum, from requiring 2/3 majority plus one of the entire CDA to 2/3 majority plus one of present members, violated the law. 

	Procedural history
	Emergency request to half the challenged procedural change granted. 

	Summary
	In April 2016, twenty-seven members of the Libyan Constitution Drafting Assembly (CDA) voted to amend their procedural rules. The amendment changed the required quorum from a 2/3 majority plus one of the entire CDA to a 2/3 plus one majority of members present for vote on (1) approving or amending internal regulations, (2) dismissing the President, Deputy, or one or both rapporteurs, or reformation of the Presidential Office, and (3) lifting immunity. Members of the Constitution Drafting Assembly found out about the unpublished amendment to the procedural rules and challenged the decision.   However, the petitioners contest that such decision violates section 30, sub-10-b of the Constitutional Declaration and is not compatible the cultural and linguistic rights of the Amazigh, Tabu and Tuareg communities. Additionally, they argued that the decision was not justified by either law or logic and a violation of the principle of equality at the core of the CDA.   Arguments over the court’s jurisdiction included: whether the matter was an administrative or a constitutional decision (the Administrative Circuit cannot decide on laws and decisions passed by the House of Representatives); whether the appellant’s the public interest, rather than personal injury, established a claim; whether a proper residency was recorded for the parties to bring the claim; and whether the CDA needed grounds for their procedural change. The court noted that the motivation for the procedural change stemmed from number of members boycotting the CDA meetings over baseless grounds and personal demands, which had nothing to do with the public interest, leading to a lack of a quorum for the assembly to take any action. However, the CDA should have approved the amendment with the previously required quorum, which it did not have.   In its ruling, the court addressed each plea. First, the decision denied the plea regarding the lack of information related to a party’s address; as a public institution, the lack of address did not make the appellant unknown. Second, the court did have jurisdiction to review the appeal. Next, the argument that the appellants do not have direct and personal interest in the procedural change failed, because the appellants are members of the CDA. The quorum amendment to its procedural mechanism for adopting important resolution interferes with the direct personal interest and legal positions of the CDA members.  The work of the CDA related to drafting the permanent constitution is one of the tasks conducted without control by the administrative judiciary. However, with respect to decisions issued by the CDA to set a mechanism to governing its work, the challenge to the amendment falls within the jurisdiction of the court; it was merely an administrative decision that amended and established legal positions.  According to the bylaws at the time of the amendment, the amendment can only be completed by both the attendance and the approval of two-thirds plus one, not the amened approval of two-thirds plus one in attendance. Not even half of the CDA was present for the amendment vote. Therefore, the amendment is null and void.

	Conclusion
	The court held in its open session to accept the appeal in the form, and in the merit to invalidate the contested decision of the Constitution Drafting Assembly issued on 16/4/2016, to amend of Article 60 of its decision No: 1 of 2014, concerning the issuance of the internal regulation of the Constituent Assembly.

	Applicable Law(s)
	Decision No. 1 of 2014, passed by the Drafting Constitution Assembly dated 16/4/2016, concerning the amendment of article 60.

	Region
	Middle East and North Africa

	Country
	Libya

	Language of Decision
		Arabic 



	Court
	Appellate Court

	Date of decision
	Dec 19, 2016

	Geolocation
	Latitude: 32.82154508894261
Longitude: 13.111090692501262
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