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CONSEJO DE ESTADO
SALA DE LO CONTENCIOSO ADMINISTRATIVO
SECCIÓN QUINTA
Magistrada Ponente: LUCY JEANNETTE BERMÚDEZ BERMÚDEZ
Bogotá D.C., doce (12) de marzo de dos mil veinte (2020)
Referencia:
Radicación:
Demandante:
Demandada:
Temas:

MEDIO DE CONTROL DE NULIDAD ELECTORAL
15001-23-33-000-2019-00579-02
CARMEN ANDREA MONROY HERNÁNDEZ
KAREN LUCÍA MOLANO GRANADOS, Concejal de Tunja
Inhabilidad por ejercicio de autoridad administrativa,
elemento objetivo o de autoridad

SENTENCIA SEGUNDA INSTANCIA
Procede la Sala a resolver el recurso de apelación interpuesto por la
demandada contra el fallo de 21 de enero de 2020 proferido en audiencia por
el Tribunal Administrativo de Boyacá, mediante el cual se decretó la nulidad
del acto demandado.
ANTECEDENTES
I.- LA DEMANDA
1.1.- Pretensión de la demanda
La parte actora a título de pretensiones solicitó:
“Se declare la NULIDAD del formulario E-26 CON de fecha 4 de noviembre de
2019 o el acto administrativo electoral que se anexa, expedido por la Comisión
Escrutadora Municipal de Tunja, en lo que respecta a la declaración de la
elección de KAREN LUCÍA MOLANO GRANADOS (…) como Concejal de
Tunja para el periodo comprendido 2020-2023…”.

1.2.- Soporte fáctico
Como fundamentos fácticos, en síntesis, se plantearon los siguientes:
Para lo concerniente al debate, la parte actora afirmó que la demandada está
incursa en la causal de inhabilidad contenida en el numeral 4º 1 del artículo 40
de la Ley 617 de 20002, ya que su padre Henry Eduardo Molano Sánchez,
“No podrá ser inscrito como candidato ni elegido concejal municipal o distrital:
(…)
4. Quien tenga vínculo por matrimonio, o unión permanente, o de parentesco en segundo
grado de consanguinidad, primero de af inidad o único civil, con f uncionarios que dentro de
los doce (12) meses anteriores a la elección hayan ejercido autoridad civil, política,
administrativa o militar en el respectivo municipio o distrito...".
2 Por la cual se ref orma parcialmente la Ley 136 de 1994, el Decreto Extraordinario 1222 de
1986, se adiciona la Ley Orgánica de Presupuesto, el Decreto 1421 de 1993, se dictan otras
normas tendientes a f ortalecer la descentralización, y se dictan normas para la
racionalización del gasto público nacional.
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Monroy Hernandez v. Molano Granados

Judgment
	Question Presented
	Whether the election of a municipal elected official should be nullified and/or her candidacy deemed ineligible on charges of nepotism due to her father holding a government position, which exercised administrative authority, within twelve months of her election even if there is no proof that he used or abused his position to further her candidacy. 

	Alleged Acts
	The plaintiff alleges that the respondent, Karen Lucia Molano Granados, benefited from nepotism and abuse of public power because her father had served as the rector for the Rural Educational Institution of the South in the twelve months before her election as Councilor of Tunja. The plaintiff alleges that the rector position is one with administrative authority, which violates Article 43 of Law 136 of 1994, which prohibits family ties between political and administrative/government officials. 

	Procedural history
	The plaintiff filed a case with the Administrative Court of Boyacá, which ruled that the defendant’s election should be nullified. The defendant appealed to the Council of State. 

	Summary
	The respondent ran for a councilor seat in Tunja municipal elections and was elected. The plaintiff then initiated an action to nullify the respondent’s election, arguing that the respondent’s father exercised administrative authority as rector of the Rural Educational Institution of the South, located in Tunja, in the twelve months before the election. The plaintiff alleged that this action violates the prohibition on familial ties between political officials and administrators under Article 43 of Law 136 of 1994.    After the Administrative Court of Boyacá ruled to nullify the election, the respondent appealed, claiming that the Court could not objectively determine whether the respondent’s father was exercising administrative authority. However, when applying an objective standard, the Council of State found that the rector position did exercise administrative authority. The Council of State cited an earlier judgment and Article 10 of Law 715 of 21 December 2001 to show jurisprudence that states that rectors can perform functions such managing personnel, hiring staff, distributing academic assignments, evaluating teachers, and administering the Educational Services Fund. The plaintiff does not have to prove that the rector used his powers to benefit his daughter (respondent), but only that the rector had the assigned powers in the first place.  

	Conclusion
	The Council of State nullified the election of the respondent, Karen Lucia Molano Granados.

	Legal Issue(s)
		Abuse of State Resources (ASR)
	Disputing Results
	Electoral Integrity 



	Applicable Law(s)
	Article 43 of Law 136 of 1994 (modified by Article 40, Paragraph 4 of Law 617 of 2000);   Article 190 of Law 136 of 1994;  Article 10 of Law 715 of 21 December 2001 

	Region
	Americas

	Country
	Colombia

	Language of Decision
		Spanish



	Court
	Constitutional Court

	Election Type
	Municipal

	Date of decision
	Mar 12, 2020

	Geolocation
	Latitude: 4.696650468084253
Longitude: -74.08323272904165
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