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Supreme Court of Samoa, Faatuatua I Le Atua Samoa Ua Tasi (F.A.S.T. Party) v. Electoral Commissioner

Judgment
	Question Presented
	A couple of questions are presented to the Supreme Court. First, whether the Electoral Commissioner acted unlawfully when he activated Article 44(1A) and whether they are mandated to implement Article 44(1A), and if so, the timeframe to invoke it.

	Alleged Acts
	General Elections for the Legislative Assembly were held on April 9, 2021. The final count for the votes was completed on April 16, 2021 and certified by the Head of State. It was determined that five women out of fifty-one available seats were elected to the Legislative Assembly. On April 20, 2021, the Electoral Commissioner posted on Facebook that activation of Article 44(1A) of the Constitution, resulting in the second respondent, Seuula Ioane, being appointed to the Legislative Assembly to meet the ten percent quota for the representation of women (since five elected women out of fifty-one members of the legislative assembly did not equate to the minimum ten percent threshold). Applicants argue that this activation of Article 44(1A) is not within the interpretation of the Constitution and is unlawful, further asking that the appointment of Seuula Ioane be void and that they have no right to remain as a member of the legislative assembly. To support their claim, applicants argue that that Article 44(1A) is plain, clear, and unambiguous regarding what ten percent means in the context of fifty-one members of the legislative assembly. The legislative assembly had a similar issue when there were only forty-nine members of the legislature, and yet, they did not increase the number of women from five to six. In addition, when looking at legislative history of further amendments, applicants argue that the intent of the ten percent threshold was actually for the set number of women, not the absolute percentage of women itself. Respondents argue the opposite—that Article 44(1A) is unclear and ambiguous. First, they rely on legislative history, relying on that the ten percent threshold is not stagnant. Rather, as the number of representatives fluctuates, so does the proportion of the number of women required to meet the threshold. In 2013, for example, the number of members of the legislative assembly was forty-nine, meaning five women were needed to satisfy the ten percent gender. However, the same cannot be said in 2021, when the number of members in the legislature increased to fifty-one. Respondents also introduced the five amendments from 1960 to 2019 that recorded the reality of the overall number of members of the Legislative Assembly to change over time, meaning that that the number of women representatives will also change proportionally to the overall number of Members of Parliament.

	Procedural history
	This case was filed before the Supreme Court. There are a few procedural issues addressed. First, the Applicant, the F.A.S.T. Party, moved to have the candidate for another constituency (Alataua i Sisifo Party), Seuula Ioane, to be joined as a Second Applicant to the motion for declaratory orders. The first respondent, the Electoral Commissioner moved to strike the motion, citing that Seuula Ioane did not have standing. The Electoral Commissioner reasoned that Seuula Ioane does not have standing under section four of the Declaratory Judgments Act of 1988 and pursuant to Article 47 of the Constitution. The Supreme Court unanimously dismissed the motion to strike out joinder and granted the application for Seuula Ioane as the second applicant because both applicants were each “persons...claiming to be in another other manner interested in the construction of validity” of Article 44 (1A) of the Constitution. Moreover, Article 47 of the Constitution entitles interested persons to bring any or all questions to the Supreme Court such as the second respondent, a Member of Parliament. Additionally, both parties moved for to dismiss the case in their favor; but the court dismissed both requests. 

	Summary
	The Supreme Court ruled in favor of the applicants, holding that it was unconstitutional to appoint another woman to the legislative assembly, given the circumstances. However, it did rule that respondents had a constitutional mandate to apply Article 44(1A) to satisfy the gender quota. But, because of the parliaments recognition that five women was enough for the gender quota, with no changes to the threshold after the number of members increased from 49 to 51, it was unconstitutional to appoint another woman. In its decision, the Supreme Court relied mostly on the language of Article 44(1A) and the relevant parliamentary debates. The Court noted that if there are no women candidates or not enough elected, then the 10% minimum prescribed in Article 44(1A) cannot be achieved. This is due to the wording of Article 44(1B) which uses the words “if any” twice. The clause reads: “all members elected under clause (1) are men, the prescribed number of women candidates (if any) with the highest number of votes shall become additional Members; or less than the prescribed number of women candidates are elected under clause (1), the remaining prescribed number of women candidates (if any) with the highest number of votes shall become additional Members for the purposes of clause (1A).” Furthermore, the Supreme Court stated that “[i]n the 2013 Amendment, Parliament resolved the uncertainty caused by the 4.9 figure as the 10% of the 49 members by inserting the words: “which for the avoidance of doubt is presently 5.” This phrase was retained and was not removed when in 2019 Article 44(1) was amended by increasing the membership from 49 to 51.” Additionally, the Supreme Court agreed with respondents that they were mandated constitutionally by the Electoral Commissioner to satisfy the ten percent requirement. And the court rejected applicant’s argument that the move to activate Article 44(1A) should be after any election petitions. Instead, the court agreed with respondents that Artticle 44(1A) should be activated after the final count of the ballots and before they are reported to the Head of State. 

	Conclusion
	1) Article 44(1A) should be activated by the Electoral Commissioner. 2)  Article 44(1A) should be activated after the final count of the ballot papers and before reporting to the Head of State. 3)  The activation by the Electoral Commissioner of Article 44(1A) on the 20th April 2021 was unconstitutional and that the Warrant of Election issued by the Head of State appointing the Second Respondent as Member of Parliament is void.

	Legal Issue(s)
		Gender
	Quotas



	Applicable Law(s)
	Article 44(1A) of the Constitution

	Region
	Asia-Pacific

	Country
	Samoa

	Language of Decision
		English



	Court
	Supreme Court

	Election Type
	Parliamentary

	Date of decision
	May 14, 2021

	Geolocation
	Latitude: 13.8507
Longitude: 171.7514

	
	Geolocation




Primary Documents


	Electoral-Commissioner-Tuuau-v-FAST-Party-Ioane-Decision-Respondents-application-under-Rule-24-of-the-Court-of-Appeal-Rules.pdf
other
 DownloadView










No References
References are parts of this document related with other documents and entities.


No Relationships
Relationships are bonds between entities.





Create Reference
Select relationship type
	Country
	Legal issue


CancelSave

Search Tips














